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Abstract

The interpretation of sexual and gender-based violence (SGBV) has been challenging for
international criminal law (ICL) due to the failure to understand gender as a social
construction. Feminist legal scholars have critiqued ICL´s narrow interpretation of SGBV
stressing that gender intersects with other identities (e.g., race, religion, political opinion,
class, sexual orientation) that compound the causes and harms of SGBV, also in armed
conflict. The thesis investigates intersectionality as a tool to enhance the interpretation of
SGBV crimes considering gender a social construction, in line with feminism and
international human rights law (IHRL). Thus, it asks the question ‘What contribution can
intersectionality, as a tool to interpret SGBV, make to ICL?’ Answering this question
required a theoretical framework, based on feminism and IHRL, and an empirical analysis
of ICL jurisprudence, illustrative of the practice in various jurisdictions.
Although the findings reveal inconsistent patterns in ICL´s interpretations of SGBV,
where narrow approaches (excluding gender) prevail, all the tribunals have applied
(asymmetrically) intersectionality. After establishing its applicability, the thesis considers
the specific benefits of intersectionality to ICL, identifying substantive and procedural
aspects. Substantive contributions include helping to identify and substantiate i) the
criminal intent, ii) the gravity of certain material elements, iii) the rationale to interpret
the law, and iv) the strategic nature of SGBV as part of a common plan. Procedurally,
intersectionality allows interpreting SGBV crimes in consistency with IHRL and without
discrimination, which suits the needs of the International Criminal Court (ICC) under
article 21(3) of the Rome Statute. The thesis concludes that an intersectional approach –
based on the categories gender and discrimination – applies and has a huge potential
advancing ICL interpretations, while considering the findings non-exhaustive. It suggests
establishing an intersectional framework for the practice and makes policy
recommendations to the judiciary to interpret SGBV using an intersectional lens.
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1

CHAPTER 1
INTRODUCTION

Sexual and gender-based violence (SGBV) is an international crime that causes a sexual
and a gender harm.1 These traits make it one of the gravest and most prevalent conducts.2
SGBV is also a crime often misunderstood in judicial interpretations by international
courts and tribunals due to its gender component that targets the integrity of individuals
in their roles as male and female.3 Gender norms are such essential values defining
individuals in society, that their breach, extending the harms to individuals, families and
communities, makes SGBV a violation often used in armed conflict as a ‘tool’ to destroy,
subjugate, and weaken families and collectivities.4

J Butler, ‘Gender Trouble: Feminism and the Subversion of Identity’ (Routledge 1990) 22 noting
that while gender is radically independent of sex, sex necessitates and has gender all along.
International Criminal Court (ICC) Office of the Prosecutor (OTP), ‘Policy Paper on Sexual and
Gender-Based Crimes’ (June 2014) 3 (hereinafter SGBC Policy). Note that the OTP similarly
differentiates gender-based crimes from sexual crimes stressing that the first may involve sexual
violence or not. However, it is worth noting that, differently from feminism, the OTP does not
define sexual crimes as gendered, only stressing their ‘sexual nature against a person … by force,
or by threat of force or coercion.’
2
ICC – OTP, ‘Policy Paper on Preliminary Examinations’ (November 2013) paras 63 – 64,
referring to the sexual and gender nature of international crimes as gravity factors due to the nature
and manner of these conducts. OTP, ‘SGBC Policy’ (n 1) 5. UN Women, ‘Facts and figures:
Ending violence against women’ <https://www.unwomen.org/en/what-we-do/ending-violenceagainst-women/facts-and-figures> accessed 13 December 2021. UN Women estimates that
almost one in three women have experienced intimate partner violence, non-partner sexual
violence or both.
3
UN Women, ‘Gender Equality Glossary’, ‘Gender’
<https://trainingcentre.unwomen.org/mod/glossary/view.php?id=36&mode=search&hook=gend
er&sortkey&sortorder=asc&fullsearch=1&page=1> accessed 13 December 2021. ‘Gender
determines what is expected, allowed and valued in a woman or a man in a given context. In most
societies there are differences and inequalities in their assigned responsibilities, activities and
access to resources and decision-making’. Gender is part of a broader socio-cultural context, as
are other important criteria such as class, race, poverty, ethnicity, sexual orientation, age, etc. that
must be considered by a socio-cultural analysis. L Chappell, ‘Conflicting Institutions and Search
for Gender Justice at the International Criminal Court’ (2014) 67 (1) Political Research Quarterly
183 - 196, illustrating the complexities of gender at the institutional level at the ICC.
4
OTP, ‘SGBC Policy’ (n 1) para 75, stresses the tendency to use SGBV ‘as a tool of war or
repression’.
1

2

ICL´s misunderstanding of SGBV is caused by a lack of methodological clarity around
its key trait – gender. Reading the jurisprudence raises the question, how does ICL
conceptualize gender to ensure an adequate understanding and substantiation of genderbased crimes in the different social contexts where these crimes are committed? SGBV
has been interpreted from a narrow approach that does not tackle the fact that gender is a
social construction. As a result, ICL has misrepresented the causes and harms of SGBV
in judicial examinations.5 The study addresses this gap, which has been hindering ICL
interpretations. The task has required examining feminism and IHRL as disciplines that
address SGBV considering it a conduct of gender discrimination, interpreting gender as
a social construction intersecting – interlinked – with other social factors that compound
its discriminatory nature.6 Accordingly, the thesis sets out to investigate whether
intersectionality – a concept defined by the categories gender (a social construction) and
discrimination – is applicable to ICL as a hermeneutic tool to interpret SGBV and, if so,
what specific contributions it can bring to the field.
This chapter introduces the conceptual misunderstanding of gender in ICL dealing with
SGBV, which justifies investigating intersectionality as a methodology to potentially fill
this gap. It starts by identifying problems in ICL´s conceptualization of gender (1.1). To
assess this lacuna, it traces the genealogy of gender in feminism and IHRL to clarify that
the issues affecting the understanding of gender in ‘peacetime’ are also reproduced in
armed conflict (1.2). With this insight, the chapter justifies the investigation of
intersectionality as a tool that, by explaining the nature of gender, can enhance ICL
interpretations of SGBV (1.3). Lastly, the investigation of this topic makes it necessary
to set out the structure of the study (1.4) and its key terms (1.5).

R Copleon, ‘Surfacing Gender: Re-Engraving Crimes Against Women in Humanitarian Law’
(1994) 5 Hastings Women's Law Journal, stressing the structural problem in ICL obscuring the
gendered causes and harms of SGBV in armed conflict.
6
CEDAW, ‘General Recommendation Nº28 on the Core Obligations of States Parties under
Article 2 of the Convention on the Elimination of All Forms of Discrimination against Women’
(CEDAW Convention) CEDAW/C/GC/28, 16 December 2010 para 28.
5

3

1.1 THE PROBLEMATIC CONCEPTUALIZATION OF GENDER IN ICL
The misunderstanding of gender as an essential category of SGBV crimes is inseparable
from the vagueness of its legal definition. ICL only defined gender with the adoption of
the Rome Statute, in 1998, establishing the International Criminal Court (ICC), whose
article 7(3) refers to gender as ‘the two sexes, male and female, within the context of
society.’7 As Oosterveld has noted, this definition is ambiguous and, although it leaves
space to interpret gender as a social construct ‘within the context of society’, its
formulation ‘the two sexes, male and women’ is causing tension in ICL.8 Feminist
scholars have considered ‘gender binaries’ and ‘gender essentialism’ two of such tensions
that have precluded the understanding of gender as a social construction.9 The study
acknowledges that these issues are affecting the interpretation of SGBV, and that it is
critical to understand them to see in which way gender and SGBV should be tackled in
ICL.

111. Gender binaries
The first part of the definition of gender under the Rome Statute, ‘the two sexes, male and
female’, implies a binary or dualistic view of gender identity anchored in a male/female
construction linked to sex, which is biological and determined by birth.10 However,
conflating gender with sex precludes the recognition of gender as a social construction
and the understanding of gender identity in a broader sense.11 This binary view of gender
causes tension in judicial interpretations of SGBV because it overlooks two issues which

U.N. General Assembly, ‘Rome Statute of the International Criminal Court’ (adopted 17 July
1998, into force 1 July 2002) article 7(3).
8
V Oosterveld, ‘The Definition of “Gender” in the Rome Statute of the International Criminal
Court: A Step Forward or Back for International Criminal Justice?’ (2005) 18 Harvard Human
Rights Journal 57-58.
9
J Butler, ‘Performative Acts and Gender Constitution: An Essay in Phenomenology and
Feminist Theory’ (1988) 40 (4) Theatre Journal 524 - 526.
10
P Bueno-Hansen, ‘The Emerging LGBTI Rights Challenge to Transnational Justice in Latin
America’ (2017) International Journal of Transitional Justice 2. H Charlesworth and C Chinkin,
The Boundaries of International Law: A Feminist Analysis (Manchester University Press 2000)
335. CEDAW, ‘GR 28’ (n 6) para 5 stressing that ‘the term “sex” here refers to biological
differences between men and women.’
11
Ibid.
7
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are inherent to the social construction of gender identity: agency and diversity. This gap
can be appreciated in ICL jurisprudence.
A gender binary approach has led to misrecognizing individuals´ agency, especially of
women and girls.12 Due to structural gender inequality, a binary understanding of gender
has implied a patriarchal interpretation of the identity of men and women, detrimental to
women.13 Patriarchy, which refers to masculine domination, implies gender hierarchy,
whose norms and values are responsible for women´s oppression and subordination and
has served as a universal basis for feminism.14 Accordingly, the assumption of gender
binaries in ICL, has resulted in patriarchal (read hierarchical) interpretations of SGBV
with the effect of denying women and girls their agency as individual subjects.
The International Criminal Tribunal for the Former Yugoslavia (ICTY) overlooked the
individual autonomy of the Bosnian Muslim women and girls of Srebrenica finding that,
following the enforced disappearance of their men, the destruction of their ethnic group
would be ‘inevitable’ due to the ‘traditional patriarchal’ nature of society.15 The
International Criminal Tribunal for Rwanda (ICTR) subsumed the individual harm of
rape experienced by a Hutu woman (TAS), under that of her husband and his Tutsi ethnic
group, in finding that ‘through the woman, it was her husband, a Tutsi civilian, who was
the target.’16 The Special Court for Sierra Leone (SCSL) overlooked the gravity of SGBV
finding that the patterns of sexual slavery committed by the AFRC armed group were
disconnected from the attack and merely opportunistic, intending ‘to take advantage of
the spoils of war’ using women as property ‘to satisfy sexual desires’.17 The ICC denied
the agency of girl soldiers by deciding not to examine their experiences of SGBV as part

J Butler, ‘Sex and Gender in Simone de Beauvoir's Second Sex’ (1986) 72 Yale French Studies
37, 41.
13
Ibid 36, noting that it has become usual to conceive gender as passively constructed by a system
of patriarchal language which precedes and determines the subject itself.
14
J Butler, ‘Gender Trouble’ in W Longhofer and D Winchester (eds) Social Theory Re-Wired:
New Connections to Classical and Contemporary Perspectives (Taylor and Francis 2016) 472.
15
Prosecutor v Radislav Krstic (ICTY Trial Judgment) IT-98-33-T (02 August 2001) paras 595,
598.
16
Prosecutor v. Gacumbitsi (Trial Judgment) ICTR-2001-64-T (17 June 2004) para 222.
17
Prosecutor against Alex Tamba Brima, Ibrahim Bazzi Kamara and Santigie Borbor Kanu (Trial
Judgment) SCSL-04-16-T ‘AFRC case’ (20 June 2007) para 1459.
12
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of the harms that gravely affect children in armed groups, considered only from a boy´s
perspective.18
A gender binary approach in ICL has also been detrimental to recognize the diversity of
individuals´ gender identities and harms of SGBV. Gender identity has been considered
synonymous with women and sexual violence, in alignment with patriarchy´s
heteronormative view of women (not men) as victims of SGBV.19 This narrow
interpretation of gender has been an obstacle to understand the diversity of gender
experiences of SGBV, both of women and men. ICL has tended to obscure the gendered
harms of men for conducts that, like rape or sexual mutilation, are considered sexual and
gender harms for women.20 Tellingly, ICL has not yet acknowledged that SGBV may
target people based on their sexual orientation, nor does it expressly mention sexual
orientation among the internationally recognized grounds that protect individuals from
discrimination.21

1.1.2

Essentialism

A binary, fixed understanding of gender has suppressed the cultural diversity of harms
stemming from SGBV, by assuming that individuals have a consistent, homogeneous
group identity before their entering in social relations.22 ICL has essentialized, simplified,
Prosecutor v Thomas Lubanga Dyilo (Trial Judgment) ICC-01/04-01/06 ‘Lubanga case’ (14
March 2012) Dissenting Opinion Judge Odio Benito paras 16, 21.
19
I Delpla, ‘Women and international (criminal) law’ (2014)39 Clio. Women, Gender, History,
Gendered Laws of War 179-200, describing the evolution of gendered harms in international
criminal tribunals focused on women as victims of sexual violence.
20
Prosecutor v. Dusko Tadic a/k/a “DULE” (Trial Judgment) IT-94-T (7 May 1997) paras 226,
237 failing to consider forced fellatio of men rape. Prosecutor v. Francis Kirimi Muthaura,
Uhuru Muigai Kenyatta and Mohammed Hussein Ali (Decision on the Confirmation of Charges)
ICC-01/09-02/11 ‘Kenyatta case’ (23 January 2012) considering that male castration is not an act
of sexual violence.
21
Rome Statute (n 7) art 21(3) does not expressly mention sexual orientation among the grounds
for which discrimination is prohibited, contrary to the CEDAW, see CEDAW GR 28 (n 6) para
18. However, the Trial Chamber in Lubanga, recognized non-discrimination on sexual orientation
to grant reparations as a ground under article 21(3). See, Prosecutor v Thomas Lubanga Dyilo
(Decision establishing the principles and procedures to be applied to reparations) ICC-01/04 01/06 (7 August 2012) para 191.
22
R Kapur, ‘The Tragedy of Victimization Rhetoric: Resurrecting the “Native” Subject in
International/Post -Colonial Feminist Legal Politics’ (2002) 15(1) Harvard Human Rights Journal
6.
18
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uniformized the multi-faceted experiences of violence and, consequently, the charges
under examination have often not reflected the gravity of the harms.23 A narrow
interpretation of subjectivity does not address the fact that individuals have multiple and
inextricable identities that position them, in the eyes of perpetrators, at a heightened risk
of SGBV. ICL has failed to locate SGBV crimes within a specific sociological and
contextual background that makes those harms unique and whose understanding is
essential if the legal analysis is to address the nature of those crimes effectively.24
For instance, as an overview of ICL jurisprudence shows (see chapter 4), the ad hoc
tribunals have narrowly understood the experiences of SGBV of Bosnian Muslim women
(ICTY) and Tutsi women (ICTR) due to an overemphasis on ethnicity that overlooked
examining their harms as a result of both their ethnic and gender identities interacting in
armed conflict.25 Likewise, in the Kenyatta case, the ICC considered that the forced
castration of Luo men was exclusively motivated by ‘ethnic superiority’, disregarding the
role played by their male identity beyond that sexual attack perpetrated as part of the
ethno-political conflict in Kenya.26 In the Bemba case, the same Court decided that forced
nudity did not constitute an act of SGBV of comparable gravity. 27 This conclusion was
reached without due regard, in the gravity assessment of the crime under examination, of
the way factors like the gender, political affiliation, and civilian status of the victims
compounded the severity of the conduct in the context of the conflict in the CAR.28

1.2 TRACING THE GENEALOGY OF GENDER AND ITS CRITIQUE
The problems affecting ICL´s conceptualization of gender (binary and essentialism) have
been inherited from the genealogy of gender, pursued by feminist political activism to

Ibid. K Ali, ‘Sexual and Gender Based Crimes in International Criminal Law: Moving Forwards
or Backwards? (2015) 9: 10 International Journal of Social, Behavioral, Educational, Economic,
Business and Industrial Engineering 3619.
24
Ibid.
25
D Nadj, ‘The culturalisation of identity in an age of ‘ethnic conflict’ – depoliticised gender in
ICTY wartime sexual violence jurisprudence’ (2011) 15:5 The International Journal of Human
Rights.
26
Kenyatta, ‘Confirmation Decision’ (20) 283. R Grey, ‘Conflicting interpretations of ‘sexual
violence’ in the International Criminal Court’ (2014) 29:81 Australian Feminist Studies 283.
27
Prosecutor v. Jean-Pierre Bemba Gombo (Decision on the Prosecutor´s Application for a
Warrant of Arrest) ICC-01/05-01/08 (10 June 2008) para 40.
28
Grey, ‘Conflicting Interpretations of “Sexual Violence”’ (n 26) 278 -279.
23
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achieve equal rights, and the terms under which such activism was received into the legal
mainstream. The first wave of western feminism, in the 1970s, defended a universal view
of gender, common to all women and in opposition to men that, by means of political
solidarities, would help to attain a common cause – gender equality – especially in the
field of violence against women.29 Building a universal gender identity for women
allowed garnering strengths and visibility for shared issues (such as violence), and bore
positive fruit recognizing women´s international human rights.30 These achievements
included: the equal right to enjoy human rights, hence, recognizing substantive or de facto
equality in all spheres (civil, political, economic, social and cultural),31 and the right to
be free from violence (acknowledging historically unequal relations of discrimination) in
all its manifestations, sexual, psychological, physical, tolerated by the state, and
committed in private as well as in public spaces.32
While framing a universal gender identity provided the visibility necessary to claim
women´s rights, the ‘uniformizing’ of women´s gender identity also implied detrimental
effects for the feminist project of equality. The second wave of western feminism, in the
1980s and 1990s, questioned the idea of an essential gender identity of all women. This
ahistorical and fixed conception of women’s identity did not allow space for change and,
indeed, perpetuated the traditional gender binaries (men v women) that assumed

N Dhawan and M d M Castro Varela, ‘“What Difference Does Difference make?”: Diversity,
Intersectionality and Transnational Feminist Politics’ (2016) 16 Wagadu: A Journal of
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30
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Human Rights Law’ A Manji and D Buss (editors) in International Law: Modern feminist
approaches (Hart Publishing 2005) 115, stressing a substantive understanding of women´s
equality by the CEDAW, which defines discrimination as directly and indirectly, thus targeting
equality as a result.
31
Convention on the Elimination of All Forms of Discrimination against Women’ (CEDAW
Convention), UNTS vol 1249 p 3, adopted 18 December 1989, article 1, noting that the
prohibition of discrimination affects all internationally recognized human rights, recognized
throughout the Convention.
32
CEDAW, ‘General Recommendation (GR) Nº19: Violence Against Women, 1992, para 1. UN
G.A. ‘Declaration of Violence against Women’ Resolution 48/104, 20 December 1993 Preamble,
articles 2, 3. Also, the Rome Statute of the ICC is a good example of the recognition by
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patriarchal values and women´s subordination.33 An ‘essential’ gender of all women was
not freeing their agency. In parallel to this critique, transnational feminism also
questioned the existence of a universal women´s gender. It was argued that the effects of
capitalism resulted in diverse gendered experiences for women in the global south,
affected by issues such as race, class and sexual orientation, ignored by mainstream
feminism.34 Moreover, transnational feminism claimed visibility for the agency of women
from the global south, often represented as an oppressed monolith by a colonialist move
in western scholarship.35 Accordingly, instead of liberating women, a hegemonic gender
of all women was problematic. It reinforced the misrecognition of women´s autonomy
and it erased the diversity of their experiences of harm.36 This binary interpretation of
gender has been ‘transferred’ to ICL. A token of this is the first part of the definition of
gender under the Rome Statute (‘the two sexes, men and women’), whose literal
interpretation augurs the same problems that have plagued the genealogy of gender.

1.2.1

Misrecognizing agency

Achieving substantive equality with men requires freeing women´s agency in
international law. Does a universal gender bring the recognition of women´s autonomy in
international law? Otto has argued that an overemphasis on women´s specific harms,
always associated with violence, has (unintentionally) made the feminist quest for equal
rights exclusionary.37 The paradigm of equality alone has failed to understand that the
crux is not recognizing the ‘differences’ between women and men, but addressing the
‘hierarchy’ or subordination between them.38 To end violence against women, feminist
political strategy has produced an ideal subject in the roles of victim and mother that
associates women with values such as caregivers, innocence, vulnerability, passivity –

Kapur, ‘The Tragedy of Victimization’ (n 22) 27, 28, stressing that articulating a protective
space of authenticity for women has become problematic, denying their agency and negating their
multiple subjectivities.
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38
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versus protection, agency and decision-making as values associated with men.39 These
attributes undermine the recognition of women´s agency by the legal system and maintain
their subordination. Otto refers to sexuality as a token of the deficit of women´s agency
in international law. Sexuality has remained under the patriarchal assumption that women
are vulnerable and must be protected, therefore, sex (women´s sexuality) has been
conceptualized as ‘danger’ rather than as ‘pleasure’.40 The late and defective recognition
of sexual and reproductive rights proves that women´s agency – including their right to
pleasure – is far from being a recognized space for personal freedom and autonomy.41
Alternatively, Otto notes, recognizing women´s agency in international law requires fully
embracing gender as a social construction. This view acknowledges that gender is not
either male or female, but a fluid and hybrid identity explained by choices and desires,
that is not given but performed and, therefore, that it is the result of agency.42
IHRL has reflected a protective attitude towards women, reproducing their subordination,
in main international instruments such as the Universal Declaration of Human Rights
(UDHR) and the International Covenants on civil, political and economic, social and
cultural rights.43 For instance, motherhood and widowhood (not widower-hood) are
paired with childhood and/or the need for special care and assistance.44 They contain
protective conceptions associated with pregnancy and birth.45 The understanding of
employment is narrow, overlooking non-remunerative and informal work which is mostly
done by women.46 Even the Convention on the Elimination of All Forms of Violence
against Women (CEDAW) – the Women´s Convention – created to address gender
inequality, has reproduced these tropes. It prohibits the exploitation of the prostitution of
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women but does not regulate the rights of sex workers, oversimplifying women´s
economic decisions.47 Tellingly, the CEDAW´s legal definition of gender-based violence
is not inclusive, as it protects women suffering violence from men, but excludes women
victims of same sex-abusers and male victims.48 As Sosa posits, there is a mismatch
between gender-based violence (which is a social construction and includes all people)
and the definition captured by international law.49

1.2.2

Misrecognizing gender diversity

The rhetoric of victimhood to end violence against women not only has intensified gender
binaries and hierarchies (men v women) but, in addition, it has eclipsed women´s cultural
diversity. Is a fixed view of gender helpful to overcome women´s struggles? Is it
representative of women´s different identities and needs? As Kapur has stressed, a
hegemonic/universal gender identity attributed to all women has produced a form of
cultural essentialism especially detrimental for women from the global south, by
misplacing their culture and agency.50 First, building a universal gender identity has
aggravated the victimhood status of non-western women, subjecting them not only to the
existing (local) patriarchy but, in addition, to imperial assumptions that generalize them
as poor, illiterate, subjugated to their husbands and tied to the home.51 This simplistic
rhetoric has incited colonial responses that ‘native’ women need to be saved (protected)
from the uncivilized culture and assimilated into western values.52 Second, as a
‘universal’ gender has been created by White, Western, middle-class women, it has been
sensitive to these specific concerns, but excluded the perspective of women from the
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global south whose social position makes their claims not only gendered but inextricable
from other factors such as class, race or sexual orientation.53
Postcolonial feminists have argued that gender is inextricably linked to social position. In
this sense, Kapur is critical that MacKinnon´s conceptualization of women´s oppression
as a problem of mere gender and sexual exploitation is non-inclusive because it considers
issues like rape, abortion and pornography as the main human rights violations of women,
regardless of socio-economic violations.54 This narrow approach to understand gender
identity results in criminal responses that disregard social position (e.g., class, race, sexual
orientation) as compounding causes of women´s human rights violations that require
non-criminal responses.55 To reflect the complexity and diversity of experiences, Kapur
advocates a focus on the peripheral subjects, whose marginalized identities (due to
historical discrimination) overlap, including gender interlinked with class, race and sexual
orientation, that aggravate women´s harms.56 From this lens, representing the diversity of
women´s social location becomes an exercise of liberation, by recognizing their different
struggles (i.e., autonomy) and needs (i.e., rights violations) that must be addressed in an
inclusive polity.

1.3 JUSTIFICATION OF RESEARCH QUESTIONS: AN INCLUSIVE GENDER
Is there a concept that can grasp the social nature of gender in ICL, necessary to advance
the interpretation of SGBV, while addressing the historical problems of gender
hierarchies and essentialism? I have explained that a binary interpretation of gender
identity has led to misrecognition of the autonomy and diversity of women, hindering the
interpretation of gender in international law. In ICL, this dualistic interpretation of gender
– captured by the definition gender in the Rome Statute – has produced the same tropes
interpreting SGBV. Accordingly, one may ask: Can these problems highlighted by the
feminist critique of violence against women be addressed dealing with SGBV crimes,
which are the field of harm and victimhood? Can ICL – a criminal response – address
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SGBV in ways that avoid re-victimizing and, instead, affirm the agency and recognize
the diversity of the causes and harms of SGBV?
In response to these critiques, IHRL, as developed by the CEDAW Committee, is
explaining gender as a social construction by using ‘intersectionality’ as a method to
enhance the legal analysis of violence against women.57 The CEDAW considers
intersectionality a tool to explain the fact that gender is ‘inextricably linked’ with other
identities and factors that compound the nature of discrimination and result in specific
and aggravated harms.58 This interpretation, by relying on the social context (the realm
of identities, statuses, life experiences) avoids preconceived interpretations of gender, as
hierarchical/binary/universal, that have undermined the interpretation of SGBV crimes.
Furthermore, the contextualization of social location, inherent to intersectionality,
critically allows the construction of gender in the legal analysis in ways open to recognize
the diversity of agency and experiences of SGBV. By constructing gender as a social
location, intersectionality allows a more nuanced account of the different feminist
movements which, from the theory, have claimed recognition of the diversity of women´s
experiences, hence, of their agency as individuals who navigate specific social struggles.
Intersectionality addresses the theoretical (and practical) concerns of scholars as diverse
as Kapur´s, writing as an Indian scholar, to acknowledge the socioeconomic needs of
peripheral subjects, or western claims, like Otto´s, to recognize gender as a hybrid and
multiplicitous subjectivity in order to dismantle gender hierarchies.59
This thesis sets out to investigate the applicability of intersectionality to ICL as a tool
that, by improving the understanding of gender, enhances the legal analysis of SGBV.
The problems – and solutions – considered by this introduction regarding the
conceptualization of gender identity justify this investigation. First, there is a defective
understanding of gender in ICL. This gap is reflected in the jurisprudence, plagued by
issues such as gender binaries and cultural essentialism that have been precluding the
understanding of gender, thereby, undermining SGBV interpretations. Second, this gap
can be traced in the (unintended) problems surrounding the genealogy of gender in
feminist advocacy for women´s rights, especially, how ‘gender’ was accepted into legal
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doctrine and practice. Third, it is telling that feminism and feminist-informed IHRL – the
disciplines where these root problems were originated – have been addressing this gap by
interpreting gender as a social construction which, critically, intersectionality facilitates
providing a contextual-based approach to think gender and other identities that compound
individuals´ experiences of discrimination and violence. Moreover, the arguments to
investigate intersectionality in ICL are gaining momentum. This approach is in demand
in domestic prosecutions of SGBV (Sepur Zarco) as much as internationally, by the ICC
Office of the Prosecutor (OTP) to address matters such as gender, youth and cultural
identities.60 Accordingly, the problematic conceptualization of gender in ICL underpins
the aim of this study to answer the primary research question:
‘What contribution can intersectionality, as a tool to interpret SGBV, make to
international criminal law?’
In order to address this primary question, the following subsidiary research questions
have been asked:
’How has intersectionality as a tool to interpret SGBV been operationalised
under IHRL?’
‘To what extent does contemporary ICL adopt an intersectional approach to
interpret SGBV?’
‘What substantive contributions can intersectionality make to ICL?’
‘What procedural contributions can intersectionality make to ICL’?

The research did not focus on how intersectionality fixes the old tropes (gender
hierarchies and essentialism) that have hindered the interpretation of gender. These were
noted, as they emerged, or were addressed, as appropriate, by the analysis. The aim was
to identify the applicability of intersectionality to ICL and, by relying on a feminist and
IHRL framework corrective of historical gender tropes, assess how intersectionality

60

Sepur Zarco (Judgment Decision) Tribunal de Mayor Riesgo A, C-01076-2012-00021 (26
February 2016). ICC-OTP, ‘SGBC Policy’ (n 1) para 27. ICC OTP, ‘Policy Paper on Children’
November 2016 paras 18, 30, 37, 51. ICC-OTP, ‘Policy on Cultural Heritage’ June 2021 paras
29, 36, footnotes 74 -75.

14

would fulfil its raison d´être as a tool to enhance the gender analysis of violence,
considering ICL specific needs dealing with SGBV.

1.4 THESIS STRUCTURE
The thesis is divided into seven chapters that include a methodology, a doctrinal analysis,
an empirical analysis, and a final discussion. Following this introduction, chapter 2
establishes a theoretical framework, based on feminism and IHRL, to analyse the
empirical data, explaining why these disciplines offer a good basis to investigate
intersectionality and noting the challenges that this may involve for ICL. With this insight,
chapter 3 addresses the methodology, clarifying the feminist legal and intersectional
methods that must underpin the analysis of ICL jurisprudence to answer the research
questions.
The empirical component of the thesis includes three chapters (4 – 6) that answer the
research questions sequentially. Chapter 4 presents an overview of ICL jurisprudence
examining various SGBV crimes in different jurisdictions. The aim was to identify
patterns interpreting these crimes to understand whether it is possible to conclude that
intersectionality can and should be applied as a hermeneutic tool, thus, answering the
second subsidiary question. This overview was decisive because, only after assessing the
applicability of intersectionality and scope of its application, was it possible to address
the other subsidiary questions concerning the specific benefits that intersectionality may
bring to ICL. These questions were, therefore, answered relying on the insight of a broad
jurisprudential overview that enabled the identification of international approaches in the
case law.
Chapter 5 explains several contributions that intersectionality has the potential to bring to
advance the interpretation of SGBV from the perspective of substantive ICL. Thus, the
chapter considers aspects related to the elements of crimes and the modes of liability. In
turn, chapter 6, focuses on ways in which an intersectional analysis of SGBV improves
the procedural application of ICL which, in the light of the theoretical framework,
implied considering intersectionality a tool to interpret SGBV in consistency with IHRL
and without discrimination. Accordingly, chapter 6 has concrete implications for the ICC,
due to the specific duty, under article 21(3) of the Rome Statute, to interpret and to apply
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the law without discrimination and in consistency with IHRL, which expressly links the
Court to the theoretical and doctrinal framework of this study.
Lastly, Chapter 7 provides a final discussion. It establishes the thesis findings assessing
them critically in view of the theoretical framework and clarifying how they answer the
research questions. Accordingly, it is possible for the study to explain its theoretical
contribution to knowledge and to make some recommendations for research while
recognizing its limitations. In view of the inherently practical nature of intersectionality
as a tool of analysis, chapter 7 concludes with policy recommendations for the ICL
judiciary, suggesting ways in which the legal analysis of SGBV crimes can be improved
using an intersectional approach.

1.5 TERMINOLOGY
Gender is a social construction which refers to the ‘the relationship between women and
men based on socially or culturally constructed and defined identities, status, roles and
responsibilities that are assigned to one or another, while sex is a biological
determination.’61 Accordingly, gender is inherently diverse in meaning and changes with
context and time. Due to this trait, I borrow from Otto´s definition that gender identity is
hybrid, because ‘human beings are a rich and varied multiplicity of characteristics’, where
gender identity is the result of (hybrid) choices and desires rather than being either male
or female.62 This definition stresses the fact that gender identity implies autonomy rather
than a binary and predetermined conception of what it means to be a man or a woman.
Due to the social nature of gender, I underscore, in line with IHRL, that gender is
necessarily ‘interlinked with’ – it intersects with – other social factors that give it a
meaning and make it diverse.63 In this sense, I consider gender an intersectional concept,
inextricable from its social construction.
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Sexual and gender-based violence refers to acts of a sexual nature committed by force,
threat of force or coercion and which are gendered.64 I borrow from Butler that, while all
sexual violence is gendered, because sexuality is inextricable from the attributes of
masculinity and femininity, gender-based violence is not necessarily sexual.65 Genderbased violence is broader, and targets men and women based on their socially constructed
roles in many ways that have not a sexual nature, for instance, targeting men specifically
through murder, enforced disappearance, or torture.
This thesis focuses on those acts of SGBV in armed conflict which are both sexual and
gendered, therefore excluding other violations. It recognizes the term ‘conflict-related
sexual violence’ that more accurately denotes any act of sexual violence committed in the
coercive circumstances of conflict, including an armed conflict, an attack against a
civilian population and campaigns involving the intent to destroy a protected group.66
However, I keep using the term SGBV to stress the fact that this crime is inherently
gendered (gender being the object of study) and because this is the term employed by
IHRL. Using the term SGBV gives visibility to the fact that the causes of this crime, both
in ‘peacetime’ and in conflict, are rooted in structural discrimination, including on gender.
These are exacerbated by the armed conflict that adds a context of international crimes
and criminal intent to the gendered nature of discrimination.67
I use the term intersectionality, in line with the CEDAW Committee, as an analytical tool
to understand violence against women, its causes and consequences, from the perspective
of compounded discrimination based on identity, status or life circumstances.68
ICC Assembly of States Parties, ‘Elements of Crimes’ (2011). All the war crimes and crimes
against humanity mentioned contain an element of sexual nature using force, threat or coercion.
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Accordingly, an intersectional analysis stands in opposition to a narrow analysis of
SGBV, which does not address all relevant discrimination grounds and, often, involves a
single-axis or one-dimensional approach to assess discrimination, excluding other
grounds. Dealing with violence against women, intersectionality reflects the fact that
gender is ‘inextricably linked’ with other factors and identities that compound the nature
of discrimination, resulting in aggravated and specific harms.69 Therefore, it
acknowledges that the causes and experiences of discrimination are diverse, according to
the paradigm that individuals are not members of a homogeneous group but have
‘multidimensional layers of identities, statuses and life circumstances’ that result in
experiences of heightened disadvantage.70 Although the CEDAW uses the term
intersectionality for violence against women (its material jurisdiction), I use it for all
cases of SGBV.
Discrimination, according to IHRL, means ‘any distinction, exclusion or restriction’
based on internationally recognized grounds, which has ‘the effect or purpose of
impairing or nullifying’ the enjoyment or exercise of human rights. 71 IHRL links
discrimination to individuals´ identities or statuses. Accordingly, it acknowledges that
discrimination does not happen in a vacuum but has structural causes rooted in social
constructions of what identity and status means which, importantly, can be addressed.72
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IHRL recognizes that individuals have multi-layered identities, therefore, they may
experience discrimination based on a single ground or on multiple and/or intersecting
grounds simultaneously, such as gender, sexual orientation, race, political opinion,
religion disability, refugee, migrant status.73
I use the term gravity to refer to the factors required to determine whether a conduct
should be prioritized for the purposes of international investigation and prosecution and
to decide on the severity of sentences, based on aspects dealing with the scale, nature,
manner or impact of violence.74 Intersectional discrimination – due to the interlink of
gender with other factors – entails a specific gravity linked to the manner and impact.
This is the result of the nature of this violence, which involves motives of (compounded)
discrimination, the defencelessness of victims because of their (multiple) identities, and
their increased suffering due to these features.75 I rely on De Guzmán´s consideration that
crimes of discrimination are particularly grave because they threaten the security of an
entire group.76 Thus, SGBV not only shows disrespect for the law of armed conflict but
sends a broader message about the devaluation of women.77 Critically, intersectional
discrimination underpinning SGBV, implies the devaluation of victims based on their
gender and other characteristics as members of a particularly discriminated (read
marginalized) group, which aggravates the motivation and effects of this crime.
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CHAPTER 2
GENDER AND INTERSECTIONAL DISCRIMINATION: A FEMINIST AND
IHRL APPROACH

Patriarchy, the subordination of women to men underpinning gender inequality, has
determined the detrimental position for women in ICL.78 Feminists have consistently
criticized the tendency to interpret SGBV crimes from a narrow, single-axis approach to
discrimination (often on ethnic or political grounds, only) that obscures its gendered
causes and harms.79 Gender, it is argued, is a social concept, therefore it is always
intersecting with other identities and inequalities that underpin SGBV and define the
nature of individual harms.80 A single-axis approach does not reflect this reality and,
therefore, it is unsuitable to provide an effective remedy to address gender inequalities
originating SGBV. Due to this ‘capture gap’, international feminist scholars have claimed
that ICL must ‘surface gender’ and reflect the way SGBV intersects with other identities
and factors that compound discrimination and shape the harms.81 Led by the CEDAW
Committee, IHRL is backing a feminist interpretation of SGBV, considering gender
‘inextricably linked’ with other identities and factors, that enable to assess more
accurately the complexity of discrimination, victims´ specific needs and the ensuing
human rights violations – including in armed conflict where gender inequalities and
discrimination are exacerbated.82 Although not all IHRL interpretations of SGBV are
intersectional, and the recognition of intersectionality (as explained below) is
asymmetrical among IHRL systems, the thesis stresses those aspects of IHRL that allow
the identification of a certain framework or method to interpret SGBV.
This gap – ICL´s failure to interpret SGBV as a crime involving gender and intersectional
discrimination – justifies the present study and answering the primary research question:
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‘What contribution can intersectionality as a tool to interpret SGBV make to international
criminal law?’ To answer this question, it was necessary to examine feminism and IHRL
as disciplines that recognize an intersectional approach to interpret SGBV and,
considering the legal nature of the study, clarify the subsidiary research question ‘How
has intersectionality as a tool to interpret SGBV been operationalised under IHRL?’
This chapter examines the academic relevance of those questions, hence laying the ground
for the empirical investigation and analysis of the research findings in the next chapters.
Both feminism and IHRL advocate using intersectionality to interpret SGBV based on
the definition of gender as a social construct and on the prohibition of discrimination. As
these are also relevant concepts in ICL, the chapter argues that feminism and IHRL
provide a theoretical framework to assess whether intersectionality is a suitable approach
to interpret SGBV crimes and its contributions to this field of law.
The chapter posits three theoretical arguments why it is important to address the
suitability of intersectionality in the analysis of SGBV crimes. First, understanding SGBV
requires interpreting gender as a social construction that intersects with other factors of
discrimination overlooked by ICL. Second, IHRL applies intersectionality as a ‘tool’ in
the legal analysis to understand SGBV and, thereby, enable access to justice without
discrimination. Third, ICL should adopt an intersectional approach to interpret SGBV due
to its conceptualization of gender, as a social construction, and to the prohibition of
discrimination, especially at the ICC, having articles 7(3) and 21(3) of the Rome Statute
as a legal basis.

2.1 A FEMINIST CRITIQUE OF ICL: SURFACING GENDER
Patriarchal thinking has obscured the gendered causes and harms of SGBV in
international interpretations, ICL in particular, resulting in a disadvantageous situation
for women who experience SGBV in armed conflict. International legal scholars have
relentlessly stressed the need to ‘surface’ the gendered nature of SGBV crimes and
discussed the best way to do it to advance gender equality. Focusing their debate has been
how to conceptualize gender which, as a social construct, intersects with other factors of
discrimination. Thus, the question of the applicability of intersectionality in ICL, that this
research seeks to answer, has been at the centre of the theoretical debate. I address this
concern considering three interrelated issues: (i) the feminist critique of ICL´s patriarchal
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interpretation of gender, (ii) this critique being grounded on feminists´ understanding of
gender as a social – and intersectional – concept; (iii) yet the dilemmas posed to feminism
by an intersectional interpretation of SGBV in ICL.

2.1.1

Patriarchal thinking and ICL´s misunderstanding of gender

Patriarchy, the assumption that men and women are binary and already constituted
groups, where men construe and dominate social relations and women are subordinated,
has determined the functioning of social institutions, including the way the law is made
and interpreted.83 The same patriarchy that has defined norms domestically has been
reflected in the making of international law, whose boundaries have mirrored a maleoriented perspective.84 Patriarchal thinking has resulted in societies and institutions
interpreting norms in terms of gender binaries, fixed categories that attribute
predetermined roles to men and women based on their sexual characteristics.85 This is a
perspective where biology – not autonomy – dictates the nature of individuals´ gender
identities.86 Gender binaries have affected the distribution of roles of men and women in
all spheres (socio-economic, cultural, political), which has been particularly detrimental
to women because the law has been made by patriarchally-dominated institutions whose
consideration of gender identity was very limiting.87 For this reason, the organization of
society – and international law – has been deeply gendered and hierarchical.88 Patriarchal
thinking, in other words, has led to societies where gender inequality – including in the
law and its interpretation – is a salient trait.
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International law reflects the same structural inequalities and divisions of patriarchal
societies, upon which it is built. Chinkin and Charlesworth have seminally described the
public-private divide organizing the international legal system, where male issues belong
to the public regulated domain, while female issues are obscured and relegated to the
private, unregulated sphere.89 In this way, by silencing women´s issues, patriarchy has
perpetuated the subordination of women.90 Evidence of the misrecognition of women´s
issues is in the law itself, especially, the interpretation of women´s identities and harms
from a gender binary lens. The law of armed conflict (LOAC) has limited its recognition
of the roles of women and girls to motherhood, reproduction and victimhood, especially
as victims of SGBV.91 Moreover, the LOAC has overlooked the gravity of SGBV
disproportionately affecting women, tellingly, by not recognizing rape as a grave breach
and the manifold gendered harms, sexual and non-sexual (such as family, socioeconomic), affecting women in armed conflict.92 This limited understanding of women´s
identities has been a driving factor of gender inequality in international law promoting an
infantilization and sexualization of women that undermines recognition of their individual
autonomy.93
The identification of women with sexuality and reproduction is directly connected with
the misrecognition of their agency and self-determination in ICL. A patriarchal division
of roles along gender binaries implies that men are the agents (and perpetrators) while
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women remain passive and, especially, victims of SGBV.94 This biological understanding
of gender identities undermines the essence of the feminist project to achieve equality
with men.95 It assumes a fixed interpretation of gender identity that is deeply hierarchical
and subordinating for women.96 The implications of gender binaries limiting,
misrecognizing – essentializing – the recognition of women´s agency have been
particularly negative dealing with SGBV crimes.97 For instance, ICL has considered
SGBV opportunistic and bound to happen in armed conflict, precluding recognition of its
gravity in equality with other crimes.98 ICL has recognized late, and not yet fully
internalized, that rape and SGBV are a violation of the right to sexual autonomy and
consent.99 And, it has interpreted that women are not capable of self-determination in
traditional societies, contradicting the reality of their socio-economic proactiveness on
the ground.100
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Gender binaries in the law and in the mind of its interpreters have resulted in obscuring
the causes and harms of SGBV crimes in judicial interpretations101 If, as Hunter says, we
ask the woman question in ICL ‘how do apparently gender-neutral provisions affect the
situation of women?’ one finds gender bias in the judicial reasoning that relegates
addressing the gendered component of SGBV crimes in legal interpretations.102 ICL´s
interpretation of SGBV has overemphasized a single-axis approach – often ethnic or
political identity – that overlooks the gendered nature of SGBV.103 Many examples attest
to this trend. Regarding rape as an act of genocide, Copelon notes that cases like Akayesu
reflect gender bias by reducing rape to a biological function that leaves the individual
sphere intact.104 Accordingly, as Buss notes, by conceptualizing rape as a harm against a
group (not against women), ICL dissociates SGBV from previous patterns of gender
inequality that originate this crime.105 Another example of gender bias in ICL is rape as
an act of torture, whose legal requirement of an official presence has overfocused the
public dimension of the harm, leaving the individual private sphere of the harm
unaddressed.106 Similarly, persecution, until the creation of the ICC, has been regulated
on limited grounds (political, racial, religious) excluding gender.107 This legal constraint
has precluded prosecutions of widespread and systematic SGBV on gender grounds,
which principally affect women, and the corresponding breaches of fundamental rights
that are an element of persecution.108
ICL´s interpretation of SGBV from a single-axis or one-dimensional approach that
eclipses gender has been particularly detrimental for women. It has precluded
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understanding the root causes and consequences of SGBV that ICL is meant to address.109
As O´Rourke notes, the tendency to focus on a singular axis of inequality has obscured
the manifold ways in which race, class and ideology intersect with gender and determine
women´s experiences in armed conflict.110 As a result, the sexual harm has been
overstressed, overlooking the diversity of women´s harms (psychological, family, socioeconomic) arising from SGBV, despite the exacerbation of gender inequalities and
women´s marginalization during and after armed conflict.111 A narrow approach in
interpretations has precluded a legal framework linking pre-existing gender inequalities
to the array of non-physical harms arising from SGBV in armed conflict.112 These
gendered harms include socio-economic and family harms such as malnutrition, death of
family members, stigma, loss of income, that women consider as grave as physical
harms.113 Consequently, Charlesworth and other observers conclude that ICL ´s narrow
interpretation of SGBV has denied the causes, harms and human rights of women in
armed conflict.114

2.1.2 The nature of gender
A key question that feminism has faced, due to patriarchal approaches in ICL, is how to
interpret gender to achieve equality while, simultaneously, representing the diversity of
women´s identities and harms in armed conflict.115 As noted in the introduction, early
theorists presumed the existence of a universal and essential woman experience that could
109
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be isolated to better represent women and advance gender equality.116 However, an
essentialist view of women has been challenging for the feminist project itself because of
its predefined, fixed conceptualization of gender. Essentialism posed, as Butler said, the
dilemma whether gender should be construed with variation or with determinism, in
particular, how to solve the conundrum of developing a project for women without
reducing their diverse identities and experiences.117 In ICL, given the different settings
where SGBV occurs, feminist interpretations have faced the same theoretical dilemma:
how should violence against women be represented as a universal issue avoiding the fact
that a quest for universality obscures the variety of different groups?118 This affects
marginalized women in particular, whose identities expose them to multiple forms of
discrimination and specific harms due to their race, class and sexual orientation.119
Postmodernism, in the 1980s and 1990s, offered feminism a methodology to think gender
addressing two interrelated aspects of concomitant concern above mentioned:
representing the diversity of women and criticism towards the patriarchal discourse.120
Postmodernists, like Foucault or Derrida, questioned the authority of power structures as
a universal truth deconstructing their discursive categories and revealing these structures
as socially constructed.121 Postmodernism thus provided feminism with a methodology –
deconstructing legal categories – that had traditionally neglected

women.122 This
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included de-constructing and re-thinking gender not as a given (patriarchally defined)
concept but as a social construction, namely, a relational category co-constructed and
shaped by the social context, therefore, necessarily intersecting with other factors.123
Postmodernism provided a critical basis to theorize gender ‘based on biology but
[socially] determined by the roles that are traditionally assigned and played by men and
women.’124 Gender, socially-defined, became an inherently intersectional concept, free
from the corset of gender binaries that had essentialized women´s identities denying their
diversity.125 An intersectional interpretation of gender enabled feminism, as Charlesworth
noted, to articulate the tension between universal and local experiences of women
recognizing the commonalities while accommodating their differences.126
A feminist conceptualization of gender as an intersectional concept marries the categories
multi-layered identities, discrimination, and unique experiences of harms as necessary
components of a legal analysis of SGBV. The coining of intersectionality in the law is
owed to Crenshaw´s revolutionary work mapping the inseparable grounds of
discrimination against Black American women and their specific effects. 127 Crenshaw
stressed that Black women experience a unique form of discrimination due to the
simultaneous interaction of their gender, race, and class identities resulting in a
differentiated and aggravated harm for this marginalized group that requires specific
remedies.128 Accordingly, the discrimination experienced by Black American women is
different from the discrimination experienced by black men or white women, and can
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only be captured by considering the intersection of their gender, race and class identities
that defines the experience of being a Black American woman.129
Intersectionality reveals the dynamics of structural inequalities affecting women at the
margins of society.130 It is both a theory and a practice: a method of social location that
explains the workings of power inequalities and how these strike harder at those
marginalized, and a tool of political activism revealing that cross-cutting inequalities
require a unified, not competing, agenda of the different movements representing the
intersecting lines of force.131 For the law and the courts, an intersectional approach means
that SGBV claims cannot be effectively addressed from a single-axis, one-dimensional
and approach to discrimination.132 Judges must uncover the way gender and other social
inequalities interrelate and deploy their effects upon perceived identities in specific
ways.133 Yet, as Crenshaw and MacKinnon note, it is problematic that judges keep on
requesting proof of intentional discrimination dealing with SGBV claims, which is
ineffective to unroot the structural nature of inequalities underpinning this crime that,
most of the time, is unconscious.134 This structural discrimination is no-less dangerous
than when discrimination is intended because it reflects that it is ingrained and tolerated
by everyday social norms and institutions.135
SGBV is a crime of intersectional discrimination at all times, in peace and in conflict,
because the same gender inequalities that exist in ‘peacetime’ continue and are actually
exacerbated in ‘wartime’.136 As Rooney notes, intersecting gender inequalities structure
the nature of armed conflict which is a means to affirm the patriarchal norm.137 The social,
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political and economic dimensions of war are inherently gendered – and intersectional.138
Masculinities become hyper-masculinities in armed conflict in different ways. Men are
remodelled into warriors and heroes whose access to women is perceived as a sign of
manhood and loyalty to the armed group.139 Also, as new wars are defined by a logic of
oppositional identities to mobilize resources, the leaders instrumentalize SGBV to instil
fear, destroy or terrorize the target group.140 Scholars like Rees, True and Chinkin
highlight that the political economy of SGBV in armed conflict is inherently
intersectional due to pre-existing social and economic inequalities that make women more
vulnerable to violence than men.141 Consequently, a gender analysis of SGBV in armed
conflict must always consider the intersection of gender norms with socio-political and
economic inequalities (the gendered division of power, the feminization of poverty, the
exacerbation of identities in armed conflict) that celebrate women as spoils of war and
determine the use of SGBV as a tool to subject and rule over another group.142

2.1.3 Intersectionality under debate
SGBV in armed conflict generally takes place as part of a broader attack against a group
(ethnic, political, religious, etc), therefore, in situations involving the intersection of
discrimination on gender and other grounds. The intersectional nature of SGBV in armed
conflict has challenged feminism to represent the diversity of women´s identities and
harms simultaneously with those of the group attacked, in a field – ICL – that has
traditionally marginalized gender. Demonstrating the relevance of the gap in the literature
and in practice, a crucial aspect of the theoretical debate dividing feminists has been
whether and how to conceptualize SGBV identities and harms in situations of
intersectional discrimination in armed conflict. Critical risks posed by an intersectional
conceptualization of SGBV crimes– reflecting the depth of the theoretical gap – that I
address below have been: the conflation of individual gender harms with those of the
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group, patriarchal stereotyping interpreting gender, and obscuring the harms of
individuals not falling in the intersection of discrimination.

2.1.3.1 The group lens
Rape as an act of genocide illustrates the difficulty of recognizing the gendered nature of
SGBV concerning an international crime defined to protect the interests of a group not to
be destroyed on specific grounds (ethnic, racial, religious and national) that exclude
gender.143 A strand of scholarship, like Copelon and Buss, has questioned the theorizing
of genocidal rape because of the risk to overshadow women´s gendered harms by
subsuming them under those of the group.144 In Akayesu, the ICTR Trial Chamber
recognized that rape constituted an act of genocide by identifying the intersection of
ethnic and gender discrimination.145 The Trial Chamber found that massive rape ‘resulted
in the physical and psychological destruction’ and was ‘an integral part of the process of
destruction’ of the Tutsi.146 It has been argued that conceptualizing genocidal rape – i.e.
as a tool to destroy a group – disconnects it from its origins in gender inequality and
discrimination hence distracting from the feminist project to ensure that rape is always
represented as a crime of inherent gender discrimination.147 Moreover, why theorize the
particular typology ‘genocidal rape’? In many situations rape may be as life-threatening
as, for instance, when committed as a reward, as a booty, or to terrorize civilians.148
Ultimately, it has been argued, rape (genocidal or not) is underpinned by everyday gender
discrimination against women, in the home, in the street, etc.149 Therefore, a feminist
approach must always make the connection between rape during conflict and in the small
spaces, which is lacking in the conceptualization of genocidal rape.150
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Contrarily, post-modernist scholars have advocated an intersectional approach to interpret
genocidal rape. First, rape as an act of genocide conveys the surplus of intent and the
aggravated nature of SGBV when committed (in addition to harm women) to eradicate a
protected group.151 Second, genocidal rape more accurately represents the multiple harms
of women without compartmentalizing their identities and experiences.152 For instance,
regarding Tutsi women, it expresses their experiences as women, as Tutsi, and as Tutsi
women.153 Third, if rape is only emphasized as an individual (sexual) harm, delinked from
the group harm, it risks perpetuating the gender binaries that have hamstrung women´s
agency by representing women as victims of sexual violence.154 The more sexual harms
are stressed, the more this representation distracts from recognizing women´s socioeconomic issues in armed conflict and the more it diminishes the consultation of women
in non-sexual matters in post-conflict, which is crucial for an effective remedy.155 Last
but not least, an intersectional approach (to genocide and other SGBV crimes) seems
necessary to make SGBV against men in armed conflict visible, that traditional gender
binaries have obscured. As Dolan and Vojdik note, recognizing SGBV against men in
ICL requires a social understanding of how men´s gender identities are constructed in
armed conflict in relation to the group attacked.156 This relationship is intersectional
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because it implies perpetrators´ construction of masculinities and their negotiation of
power with other men, using SGBV against men to reinforce (their) hegemonic
masculinity by feminizing (other men), causing stigma and helplessness to the individual
and, thus, harming their group.157 Accordingly, conceptualizing intersectionality dealing
with violence against women to attack a group – as genocidal rape – allows understanding
and making visible by analogy that the same dynamic of using SGBV as a tool of war
affects men.

2.1.3.2 The patriarchal lens
The intersection of gender and ethnicity has resulted in situations where gender identity,
although not obscured, has been interpreted through a patriarchal lens misrepresenting
women as autonomous individuals. In Krstic, addressing the genocidal campaign against
the Bosnian Muslims in Srebrenica, the Trial Chamber found that, considering the
‘traditionally patriarchal society’ perpetrators must have been aware that the
disappearance of thousands of men ‘would inevitably result in the physical disappearance
of the Bosnian Muslim population’, concluding the existence of genocidal intent.158
According to Buss, Krstic judgment decision essentialised women´s gender identity by
limiting to recognize their social role as individuals oppressed by a patriarchal society.159
This approach was misguided and problematic. It did not correspond with the proactive
involvement of Bosnian Muslim women in the socio-economic life in the post-conflict.160
Paradoxically, although the finding identified the intersection of gender and ethnicity in
the examination of genocide, the judicial stereotyping of women´s gender identity had a
counterproductive effect handling the intersection of discrimination in the legal
reasoning.161 Krstic perpetuated gender binaries in ICL reinforcing the image of women
as passive victims instead of as individuals with agency to endure, survive and decide in
the aftermath of violence.162 Notwithstanding this failure, it has been noted that Krstic
also shows an increasing awareness among judges that gender must play a key role in the
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legal interpretation of mass atrocities, and suggests the potential of an intersectional
interpretation of SGBV – if rightly done.163

2.1.3.3 Excluding other harms
An intersectional interpretation of SGBV involves the risk of failing to identify the
gendered harms of women, not belonging to the intersecting group, assuming that only
intersectional identities are affected by SGBV. In Gacumbitsi, the ICTR Trial Chamber
found that the rape of TAS, a Hutu woman married to a Tutsi man, was committed
because of the ethnic identity of her husband.164 As one author highlights, in Gacumbitsi,
the judges ‘reoriented’ the rape of TAS to make it fit under her husband´s ethnicity, thus
leaving the victim´s gender identity, as a decisive factor of the crime, unaddressed.165 The
Gacumbitsi trial judges disregarded the gendered dimension of genocidal violence,
especially, how the sexualization of ethnic violence affected – TAS and many other
women – as women.166 Understanding the nature of SGBV in that context required
assessing how intersectional discrimination (on gender and ethnic grounds) during the
genocide exacerbated gender hierarchies and, as a result, it increased the risk of SGBV
against women as such due to their gender; even if they did not belong to the mainstream
intersectional discrimination against Tutsi women during the genocide.167
SGBV in armed conflict is the result of a continuity of pre-existing gender discrimination
exacerbated by the armed conflict. Therefore, as Swaine notes, many SGBV crimes do
not seek per se to use SGBV strategically or as a tool to further broader criminal goals.168
In this regard, many SGBV harms are not motivated by the intersection of discrimination.
Notwithstanding, these SGBV crimes require visibility because they are rooted in gender
inequalities and have a nexus with the armed conflict, that facilitates their perpetration for
reasons such as opportunity, impunity, or the lack of reporting of SGBV.169 To not leave
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these gendered harms behind, Davis stresses the importance of looking, not only at SGBV
crimes mirroring the intersection discrimination, but also at other SGBV incidents
committed in the same context, during and following the attacks.170 This approach, which
allows representing the gendered harms of individuals not belonging to the main
intersection of discrimination, requires flexibility framing the charges; for instance,
charging rape as an act of genocide (to represent intersecting identities) and,
cumulatively, rape as a war crime and as a crime against humanity to recognize other
gender identities and harms affected by the armed conflict.171
This scholarly discussion on the challenges and benefits of an intersectional interpretation
of SGBV crimes clearly shows one thing: much is at stake for gender identity and
gendered harms by adopting a social construction that considers gender intersecting with
other factors of discrimination. While the discussion along the lines of essentialism and
intersectionality to define SGBV interpretations has been considered abstract and
complacent, failing in the important task of providing a framework for the socioeconomic violations of women in armed conflict,172 on the other hand, the discussion has
not been sterile at all. These debates demonstrate that the validity of intersectionality as
a tool to uncover the nature of SGBV is not questioned as such by scholarship, but its
conceptualization. The gap lies in the absence of an adequate framework to guide SGBV
interpretations. Despite their differences, feminists acknowledge that an intersectional
contextualization of SGBV can support – if rightly done –the mutually reinforcing goals
of recognizing the causes and harms of women in armed conflict. This requires, as Buss
and Copelon suggest, exploring the intersections of discrimination without assumptions,
revealing the obstacles that women face in armed conflict.173 It is indeed possible to
characterize rape as a result of the intersection of gender and other group identities
without one erasing the other.174 Ultimately, what is required, is a more nuanced
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understanding and visibility of how gender inequalities pre-existing the conflict impact
women´s experiences of SGBV crimes in different ways.175

2.2 GENDER-BASED VIOLENCE IN IHRL
Framed by the CEDAW Committee, IHRL considers SGBV a crime inherently of
discrimination where gender, a social construction, is ‘inextricably linked’ – intersects –
with other identities and factors that exacerbate discrimination.176 The CEDAW is leading
a progressive conceptualization of intersectional discrimination inclusive not only of
discrimination grounds, but also of other factors and life situations that aggravate the
nature of discrimination underpinning SGBV.177 This theorization is happening even if,
in the practice, the CEDAW´s concluding observations and inquiry reports are often not
consistent applying intersectionality, which they do not identify or do not explain
sufficiently, or due to the absence of coherent recommendations that address the structural
nature of discrimination.178 Possibly because of this inconsistency, while the CEDAW´s
interpretation of SGBV as a crime of gender discrimination is universally backed, its
conceptualization of intersectionality is unevenly followed by IHRL mechanisms.179 The
Inter-American Court of Human Rights (IACtHR) and UN monitoring bodies are
increasingly recognizing intersectionality in theory and in practice.180 Yet, the European
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Court of Human Rights (ECtHR), applies an intersectional approach to SGBV randomly
and, even more sparsely, the African system.181 However, the CEDAW´s authoritative
interpretation of intersectional discrimination is gaining ground in IHRL in three
interrelated ways: (i) intersectionality describes the nature of discrimination underpinning
SGBV, (ii) it is a hermeneutic tool to understand its causes, harms and gravity and, as a
result, (iii) to ensure access to justice without discrimination.

2.2.1

The nature of SGBV

SGBV is a crime of gender discrimination. Of discrimination, because it ‘has the effect
or purpose of impairing or nullifying’ the enjoyment of human rights,182 and it is genderbased, because SGBV stems from traditional attitudes or stereotypes about the roles and
characteristics of men and women that subordinate women with the effect of justifying
violence as a form of control or coercion.183 This conceptualization of SGBV is enshrined
by CEDAW´s General Recommendation (GR) 19 that recognizes gender-based violence
as a form of discrimination against women, that is, ‘violence that is directed against a
woman because she is a woman or that affects women disproportionately,’184 and
‘seriously inhibits women's ability to enjoy rights and freedoms on a basis of equality
with men.’185 Accordingly, the CEDAW´s definition of SGBV includes three key traits:
it is structural, not a private issue, that includes all forms and places; it is a problem of
gender inequality that requires the elimination of discrimination to end SGBV, and it
entails human rights violations that must be addressed, as indivisible and universal rights,
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to eliminate discrimination.186 In this way, the CEDAW Convention provides a legal basis
to eliminate violence against women through the prohibition of (intersectional)
discrimination and a rights-based approach to achieve substantive equality, as the means
that will end SGBV.187
The CEDAW´s conceptualization of SGBV as a crime of gender discrimination is widely
recognized.188 In Opuz v Turkey, the ECtHR found that judicial passivity dealing with
domestic violence amounted to ‘gender-based violence which is a form of discrimination
against women.’189 In Cotton Field, the IACtHR found that patterns of abduction, rape
and murder of young women had been caused by a context of cultural discrimination due
to pervading gender stereotypes.190 This broad consensus about the discriminatory nature
of SGBV is considered to reflect the opinio juris and practice that the ‘prohibition of
gender-based violence’ against women has become a principle with customary status in
international law.191 Accordingly, it is considered that gender discrimination is prohibited
at all times, in peace and war situations, and everyone, judges in particular, must
safeguard it.192
The nature of gender discrimination underpinning SGBV is intersectional. IHRL, as
interpreted and led by the CEDAW, considers gender a social construction, therefore, co-
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constructed and intertwined with other factors that conform to the meaning of gender (and
SGBV) in different contexts.193 CEDAW GR Nº28 stresses that, while sex refers to the
biological differences, gender refers to ‘socially constructed identities, attributes and roles
for women and men and society´s cultural meaning for these biological differences’.194
The social construction of gender is inseparable from the ‘social positioning’ of women
and men in different spheres connected to political, economic, cultural, social, religious,
ideological, and environmental factors evolving with time.195 Consequently, to
understand violence against women, one must consider the intersections of gender with
other factors of discrimination, inquiring how gender constructions and inequalities that
subordinate women are inseparable and exacerbated by the social, economic and political
position of women increasing their risk of SGBV.196 An intersectional approach implies
that, depending on the meaning of gender and social location, first, certain groups are
exposed to higher risks of SGBV and, second, those groups experience SGBV in specific
and aggravated ways, due to the compounded nature of discrimination.197
The CEDAW Committee stresses the intersectional nature of gender discrimination and
thus naturally considers that SGBV, a gender-based crime, is rooted in intersectional
discrimination.198 Intersectionality, according to the Committee, is both a form of
compounded discrimination implying differentiated experiences of SGBV which require
specific remedies,199 and it is a hermeneutic tool that enables understanding of the nature
of SGBV – its compounded causes, specific harms, and gravity. These traits of
intersectionality, and its prohibition, are acknowledged by the CEDAW Committee´s GR
Nº 28:
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The discrimination of women based on sex and gender is inextricably linked with
other factors that affect women, such as race, ethnicity, religion or belief, health,
status, age, class, caste and sexual orientation and gender identity. Discrimination
on the basis of sex or gender may affect women belonging to such groups to a
different degree or in different ways to men. States parties must legally recognize
such intersecting forms of discrimination and their compounded negative impact
on the women concerned and prohibit them.200
Gender discrimination underpins SGBV both in peace and conflict situations. The same
structural inequalities that cause SGBV in ‘peacetime’ are exacerbated in ‘wartime’ due
to the exacerbation of patriarchal attitudes that intensify the marginalization of women.201
The application IHRL does not cease during armed conflict.202 Therefore, the CEDAW
Committee´s GR Nº30 on women in conflict declares that the interpretation of
international crimes of SGBV must be consistent with the Convention that recognizes the
human rights violations inseparable from SGBV in armed conflict.203 The CEDAW
recognizes that SGBV crimes result in multi-faceted gendered harms that specifically
affect women´s health, economic and family situation, education, access to justice, that
must be recognized as rights violations in armed conflict.204 As Swaine and O´Rourke
note, the CEDAW recognizes the continuities of SGBV – and gender discrimination –
throughout, before, during and after conflict, and the inseparable rights violations thereof
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that must be protected at all times.205 Protecting from SGBV violations in armed conflict
requires an intersectional approach. As Sosa notes, the Committee´s GR Nº30 is clearly
intersectional, as reflects its recognition of the compounding discrimination and diversity
of women´s experiences and needs in armed conflict, hence, its concrete
recommendations to transform the structural inequalities underpinning SGBV crimes.206

2.2.2

A tool of interpretation

IHRL bodies are using intersectionality as a tool to interpret the causes and harms of
SGBV, thereby, clarifying the scope of human rights violations and states obligations.207
The Special Rapporteur on Violence against Women, stresses that intersectionality
‘enhances the analytical capacity of [the] gender analysis.’208 The rationale of
intersectionality connects the understanding of the causes, harms, and rights violations
resulting from SGBV. The approach uncovers the differences and inequalities intergender (between men and women) and intra-gender (between women) that position
certain groups at a greater risk of SGBV and determine their unique experiences of
harm.209 Accordingly, intersectionality reveals the specific nature of violations
interlinked with their causes of structural discrimination, enabling the use of this insight
to craft transformative reparations that address the root causes and needs of SGBV.210 As
noted by the Inter-American Judge Ferrer Mac-Gregor Poisot in his concurring opinion
(Gonzales Lluy v Ecuador), intersectionality is defined by two characteristics:
‘analytically inseparable factors’ because the experience of discrimination cannot be
disaggregated and ‘different qualitative experiences’ and consequences for those
affected.211 Its relevance as a means of interpretation lies in underscoring ‘the
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particularities of discrimination suffered by groups that, historically, have been
discriminated against for more than one of the prohibited reasons.’212
Intersectionality focuses on contextualizing SGBV, establishing linkages between
individual experiences and gendered structures of discrimination. According to the
Special Rapporteur, an intersectional contextualization of SGBV implies a holistic
analysis of social location.213 Social location refers to the positionality of certain
individuals who are at a special risk or vulnerability of SGBV due to intersecting factors
– identities, status, life situations – that compound and exacerbate their disadvantage.214
Also, an intersectional analysis is holistic because it links individual experiences of
SGBV to the continuum of gender discrimination that permeates societal structures and
perceptions.215 The continuum of discrimination uncovers that each act of SGBV is
originated in perpetrators´ preconceptions throughout different social spheres (in the
family, the community, institutions, and at the transnational level) blurring any attempt
to compartmentalize SGBV between private and public spaces.216 Accordingly, an
intersectional contextualization of SGBV considers, without compartmentalization, the
intertwining of factors such as cultural constructions of gender, the political-economy
reinforcing inequality, and the continuity of discrimination, from individual to structural
levels that reproduce and tolerate violence.217
The CEDAW and regional courts are using intersectionality as a hermeneutic tool to
analyse the causes, consequences, and gravity of SGBV. With this insight, an
intersectional approach enables to identify and substantiate the nature of the applicable
law more accurately, thus, helping to decide on the merits.218 This is happening
indistinctively in situations of peace and armed conflict. Slowly but progressively, the
jurisprudence is considering the intersection of multiple factors of discrimination and the
context of SGBV violations to inform the legal analysis of SGBV, in various ways. These
212
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contributions, to which I turn now, include helping judges to understand certain specific
elements of SGBV, the rationale of the law, the meaning of SGBV in armed conflict, and
structural patterns of discrimination. Importantly, the study will show that these
improvements of the gender analysis of IHRL are aligned with the findings of an
intersectional approach in ICL (in chapter 5).
First, an intersectional contextualization is serving to identify and to interpret certain
elements of SGBV as a result of considering the linkages between gender and other
identities and contextual factors in the legal analysis. In Aydin v Turkey (1997), dealing
with the rape of a 17-year-old girl by a member of the armed forces, the ECtHR
considered that the applicant´s age, sex, the perpetrator´s official capacity and the
inhumane circumstances of her detention were aggravating factors of vulnerability that
rendered the pain of the rape severe enough to fulfil the requirements of torture.219 In
M.C. v Bulgaria (2003), the ECtHR found that the domestic authorities should have paid
more importance to assess the coercive circumstances of rape in the surrounding
circumstances and the ‘particular vulnerability of young persons and the special
psychological factors [of discrimination]’ involving the rape of girls.220
A second ‘use’ of intersectionality in the legal analysis of SGBV is the clarification for
judges of the direction in which the law should be interpreted, as a result of considering
the intersection of factors. In A.I. v Italy (2021), the ECtHR found that, to decide whether
two children should be separated from their Nigerian mother, the domestic judges must
have carried out a more relevant assessment of factors such as the applicant´s
vulnerability as a victim of trafficking, the African model of child-parent attachment, and
the best interests of the child not to be separated from their parents. 221 Significantly, the
219
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Court considered the victim´s identity a decisive factor to interpret the rights violations,
sanctioning the domestic authorities for the ‘lack of accommodation of the applicant´s
particularly vulnerable situation’ to decide on the applicability of the right to family life
and best interests of the child.222
Third, assessing the intersection between victims´ identities and the context of violence
is helping to uncover the strategic meaning of SGBV to control a group in conflict
settings. In E.I.P.R.I. v Egypt (2011), the African Commission on Human and People´s
Rights found that, given the systematic use SGBV by the police towards women
demonstrators, perpetrators were aware of the consequences of this form of violence for
victims and their families in an ‘Arab Muslim society where a woman´s virtue is
measured by keeping herself unexposed.’223 Yet, the police still committed SGBV as a
means to punish and silence the political opposition.224 Similarly, in Atenco v Mexico
(2018), the IACtHR applied an intersectional interpretation of SGBV relying on its effects
to repress the political opposition.225 It found that the patterns of SGBV and the
disproportionate use of force by the police had a particular meaning, intending that ‘other
demonstrators saw or knew what happened to their women when the authorities are
challenged, acting under a macho conception of women as a possession or object to
subject a group.’226 Interestingly, the IACtHR stressed that SGBV was aggravated due to

G Erdem, ‘Parents in Marginalized and Vulnerable Situations, Family Life and Children´s Best
Interests: A.I. v Italy’ Strasbourg Observers (9 June 2021)
<https://strasbourgobservers.com/2021/06/09/parents-in-marginalized-and-vulnerablesituations-family-life-and-childrens-best-interests-a-i-v-italy/> accessed 22 September 2021. For
another case explaining the guidance of an intersectional analysis to apply the law, see V.R.P.,
V.P.C et al v. Nicaragua (IACtHR Judgment) (8 March 2018) para 154 expressly noting the
opportunity to establish the state obligations regarding the rape of a girl for which ‘the Court will
adopt an intersectional approach taking into consideration the girl´s gender and age.’
223
Egyptian Initiative for Personal Rights and INTERIGHTS v. Egypt (African Commission on
Human and People´s Rights (ACHPR) Communication) 323/06 (16 December 2011) para 152.
The Commission stated that the sexual assaults constituted discrimination against women and acts
of gender-based violence (paras 165 -166). It found a violation of articles 2 (prohibition of
discrimination) and 18 (3) (State duty to eliminate discrimination against women and to ensure
protection of their rights) of the African Charter on Human and People´s Rights.
224
Ibid.
225
Case Women Victims of Sexual Torture in Atenco v. México (IACtHR Judgment) (28
November 2018).
226
Ibid para 203 (free translation from the Spanish by the author. Emphasis added).
222

44

the compounded nature of discrimination and its perpetration by the authorities.227
Moreover, the Court sustained its legal analysis with ICL jurisprudence (e.g. Akayesu,
Kunarac and RUF, examined ahead) where judges have adopted an intersectional lens to
sustain that SGBV was strategically used as part of a broader plan to target groups in
armed conflict.228
Fourth, intersectionality is being used to uncover the dynamics of inequality underpinning
patterns of widespread or systematic SGBV and its resulting human rights violations
during conflict.229 The CEDAW Committee Inquiry Report on Canada (2015) found that
the disproportionate rates of murder, enforced disappearance and rape of Aboriginal
women were caused by ‘intersectional discrimination’ stemming from their sex, gender,
and Aboriginal identity and exacerbated by their socio-economic marginalization in rural
areas, whose compounding nature aggravated the negative impact of SGBV..230
Accordingly, the inquiry concluded that the state had breached its obligation to protect
the rights to life, personal security, physical and mental integrity, and health that, taken
together, had reached the threshold of grave IHRL violations.231 Based on the nature of
227
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the violations, the Committee recommended individual and structural reparations to
improve the socio-economic conditions and access to justice of Aboriginal women.232
Likewise, in the case Workers of the Fireworks Factory v Brazil (2020), concerning the
deaths of 40 women and 20 children in a factory explosion, the IACtHR found ‘patterns
of structural and intersectional discrimination’ because the victims were ‘in a situation of
structural poverty, most of them were Afro-descendant women and girls, four of whom
were pregnant, and they had no other economic option but to accept dangerous work
under exploitative conditions’.233 In a progressive finding, based on the structural and
intersectional nature of discrimination, the Court found that the duty of states to ensure
material or substantive equality and non-discrimination entails the adoption of positive
measures that address the specific needs of the most vulnerable people to ensure that
equality is real and effective.234 Accordingly, the Court ordered reparations to address the
extreme vulnerability of the affected group, focusing on a development program for
young Afro-descendant women.235

2.2.3

A tool for access to justice without discrimination

A very substantive part of IHRL case law on SGBV and intersectionality concerns
discrimination within the justice system. The same patriarchal thinking that places certain
groups at risk of SGBV, is institutionalized within the judiciary and is often translated in
judicial decisions; especially through its language and legal reasoning, thereby,
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exacerbating and perpetuating SGBV.236 This institutionalized misperception threatens
the core obligation of states – through the judiciary – to eliminate discrimination in access
to justice, and this risk becomes more severe in situations of intersectional discrimination
due to the aggravated effects of compounded discrimination.237 Accordingly, IHRL
standards establish the duty of the judiciary to identify situations of discrimination –
including intersectional – by adapting the whole process to cover victims´ specific needs
during investigations, prosecutions, and decision-making, to avoid a second victimization
though institutional violence.238 Even if not all IHRL systems apply this judicial
obligation with the same consistency in circumstances involving intersectional
discrimination (CEDAW´s practice is inconsistent,239 the ECtHR´s is arbitrary,240 while
the IACtHR is consolidating this approach),241 all recognize a basic fact. The general
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obligation to ensure non-discrimination extends to access to justice and creates specific
duties for judges dealing with intersectional discrimination that are important to consider
below, including the elimination of gender stereotypes, the identification of situations of
intersectional discrimination, and adopting gender-sensitive proceedings.

2.2.3.1 Eliminating gender stereotypes
Gender stereotypes, or preconceptions about the personal attributes or roles of men and
women that underpin SGBV, are often exacerbated by the judicial reasoning, reproducing
and aggravating situations of discrimination, including on intersecting grounds.242
Judicial stereotyping precludes looking at individual claims with objectivity, which
impairs impartiality and the right to a fair trial.243 Especially concerning SGBV, gender
stereotypes undermine claims from the investigation, influencing the whole process until
the final decision, which suggests that developing gender skills is the key to ensure access
to justice that is non-discriminatory.244
IHRL jurisprudence considers judicial stereotyping as such a form of discrimination that
is prohibited – including when stereotypes involve intersecting grounds. In Atala Riffo v
Chile (2012), the IACtHR found that domestic judges had committed intersectional
discrimination on gender and sexual orientation against the applicant by depriving her of
the custody of her two daughters after finding that she was lesbian. 245 The domestic
judgment was considered discriminatory on gender and sexual identity simultaneously
because it relied on a traditional idea of a women´s role as mother that implies
‘renouncing an essential aspect of her identity’.246 Similarly, in Carvalho Pinto v Portugal
(2017), the ECtHR addressed the failed surgical operation of a fifty-year old woman after
which she was incapable of having sexual relations.247 European judges found
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discriminatory the domestic decision that reduced the amount of her compensation
arguing that, at fifty ‘sex is not as important as in younger years, its significance
diminishing with age’.248 The ECtHR stressed that sex and age had introduced an
unjustified detrimental difference relying on an idea of female sexuality limited to childbearing that ignores the physical and psychological self-fulfilment of women.249

2.2.3.2 Identifying and punishing intersectional discrimination
The judicial obligation to eliminate discrimination implies a duty of due diligence
investigating, prosecuting and sanctioning any discrimination underpinning SGBV to
avoid impunity and the perpetuation of violence.250 As soon as there is suspicion of
SGBV, IHRL standards establish that judges must investigate the possibility of
discriminatory reasons – including intersectional – not to incur inefficiency or negligence
that, as such, discriminates in access to justice for reason of identity.251 This duty requires
an attitude of judicial proactiveness.252 The CEDAW and regional courts insist on the
increased relevance of this obligation when claims involve situations of extreme
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vulnerability or risk of SGBV due to intersecting grounds of discrimination.253 In B.S. v
Spain (2012), regarding the verbal and physical abuse of a Nigerian sex worker by the
police, the ECtHR found that the failure of domestic judges to consider the applicant´s
‘particular vulnerability inherent in her position as an African woman working as a
prostitute’ entailed a violation of the prohibition of discrimination under the Convention
‘to take all possible steps to ascertain whether or not a discriminatory attitude might have
played a role in the events.’254 Recently, in Vicky Hernández v Honduras (2021), the
IACtHR found a violation of the principle of non-discrimination due to the failure of
domestic judges to investigate and punish the death of the applicant, a trans sexual worker
with HIV and activist of trans rights who, due to her identities, was ‘placed in a position
of particular vulnerability where multiple factors of discrimination intersected.’255

2.2.3.3 Ensuring sensitive procedures
Due to the structural nature of discrimination, the same gender stereotypes and identities
that positioned certain individuals at a greater risk of SGBV, are reproduced in the justice
system as intersectional barriers for access to justice that aggravate victims´ experiences
of discrimination.256 As CEDAW Committee GR Nº33 on women´s access to justice
stresses, ‘intersectional factors make it more difficult for women from those groups to
gain access to justice.’257 Accordingly, to eliminate discrimination in access to justice,
the judicial system must adapt to the identities and specific needs of persons who
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experience intersectional discrimination.258 In Rosendo Cantú v Mexico (2010),
addressing the rape of an indigenous girl by the militaries, the IACtHR found the
authorities´ lack of due diligence investigating the rape discriminatory on gender
grounds.259 Moreover, the Court stressed that the impossibility for the victim to file a
complaint in her own language was also discriminatory because the justice system had
not taken into account her especial vulnerability based on her language and ethnicity,
resulting in an unjustified impairment of her right to obtain justice.260 In E.B. v Romania
(2019), dealing with the rape of a woman with a slight mental handicap, the ECtHR
considered discriminatory that none of her personal circumstances such as her level or
physical and mental development, nor the circumstances of the crime (in a cemetery, in
the evening), were considered in the judicial assessment.261 Moreover, it found that
judicial negligence was aggravated by not performing any psychological assessment,
therefore failing to protect the applicant from SGBV.262

2.3 APPLICABILITY IN ICL
Intersectionality should be integrated in ICL to interpret SGBV crimes and suits specific
needs at the ICC. The ICC is the first permanent international tribunal with a strong
gender mandate, fruit of successful feminist influence during the negotiations of the
Rome Statute.263 The Statute criminalizes a large amount of SGBV crimes previously
uncodified, acknowledging the achievements of previous jurisprudence.264 Critically, the
Statute frames ‘gender’ in two ways that, as stressed above, connect with an intersectional
interpretation of SGBV aligned with feminism and IHRL. First, article 7(3) of the Rome
258
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Statute requires interpreting international crimes (as SGBV) from a gender perspective
that is contextual and socially constructed by defining gender as ‘the two sexes, male and
female, within the context of society.’ Second, article 21(3) mandates that the
interpretation and application of international crimes (as SGBV) ‘must be consistent with
internationally recognized human rights, and be without in adverse distinction
[discrimination]’ on any ground, including on gender.265 The ICC thus creates a
tremendous amount of opportunity to advance, acting as an apex court through its
jurisprudence, intersectional interpretations of SGBV that – in line with feminism and
IHRL – (i) consider gender a social construction, (ii) are consistent with IHRL, and (iii)
enable access to justice without discrimination. Notwithstanding this potential,
integrating an intersectional rights-based approach in ICL is not exempted from
challenges, stemming from the difficulty of interpreting the diversity of IHRL and
respecting the principle of legality.

2.3.1

Opportunities of adopting intersectionality

Articles 7(3) and 21(3) of the Rome Statute provide a legal basis to apply intersectionality
in three ways that are beneficial for ICL, especially the ICC: interpreting gender as a
social construct, interpreting the crimes (as SGBV) in consistency with IHRL, and
without discrimination.

2.3.1.1 Article 7(3): construing gender
Article 7(3) of the Rome Statute defines gender for the first time in ICL as ‘the two sexes,
male and female, within the context of society.’266 This definition has been considered
one of ‘constructive ambiguity’ containing aspects relevant both to sex-based or
biological essentialism (‘the two sexes’) and to social constructivism (‘in the context of
society’).267 Accordingly, scholars have stressed two interrelated risks associated with
this definition: conflating the categories gender and sex and misunderstanding gender as
a social construction.268 These risks have been caused by gender binaries that, as
265
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mentioned before (sections 1.1 and 2.1), link the gender identity of men and women with
their biological characteristics resulting in predetermined and inefficient interpretations
of gender identities and harms in the jurisprudence. In practice, gender binaries have very
negatively affected the interpretation of gender as a socially constructed identity in ICL.
First, this perspective has led to overlooking women´s agency and, therefore, obscured
the manifold social influences shaping their experiences in armed conflict.269 Second, a
fixed and narrow dualism interpreting the identity of men and women has prevented
recognizing the diversity of gender identities, especially those of men and gender
minorities, that ICL has consistently marginalized in judicial examinations.270
Notwithstanding the opposite may happen and the ambiguity defining gender can allow
big strides in equality by adopting a social interpretation of gender and fixing the old
tropes interpreting SGBV. 271 In my opinion, a social interpretation opens-up the thinking
of gender in inclusive ways that are beneficial for ICL: first, it brings inclusivity assessing
the diversity of gendered identities – of all men and women – ending gender binaries;
second, it considers the way gender intersects with socio-economic discrimination
resulting in SGBV affecting the most marginalized in multiple and specific ways; and,
third, it reveals the meaning of SGBV according to perpetrators´ perceptions of the social
effects of gender on the target group.
ICL´s interpretation of gender as a social construct is critical. As the jurisprudence shows,
failures prosecuting SGBV at the ICC are closely connected with the lack of a social
understanding of gender. For instance, in Kenyatta, the pre-trial judges dismissed that
male castration was an act of sexual violence, requalifying it as an inhumane act.272 This
interpretation reflects a gap defining sexuality as a social construction (assuming that
SGBV only affects women) resulting in ICL´s failure to understand this crime as a tool
to attack Luo men in particular due to their gender and ethnic identities.273 In another
269
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example, Bemba, the pre-trial judges found that forced nudity was not an act of a
comparable gravity to other forms of SGBV, subsuming it into outrages upon personal
dignity.274 As Grey has noted, the Court underestimated the gravity of forced nudity,
which required a social approach consulting the affected communities to grasp the
cultural factors that gave a particular meaning to that act for victims and perpetrators.275
Similarly, in Lubanga, trial judges failed to examine the widespread nature of SGBV
against girl soldiers by refusing to consider it as part of the charges.276 These poor
outcomes happened due to a lack of gender analysis (starting by the prosecutor)
considering the social reasons that position girls at a particular risk to experience SGBV
within armed groups and the specific effects of this violence.277 This lack of social inquiry
has been considered discriminatory.278
Acknowledging the need to understand the gendered meaning of SGBV in a socially
constructive way, the ICC OTP issued a SGBC Policy Paper in 2014 where, ending the
ambiguity of the Statute, it declares that the definition of gender ‘acknowledges the social
construction of gender.’279 Importantly, the Policy suggests the need for an intersectional
approach to inform the social interpretation of gender stating: ‘[the Office will]
understand the intersection of factors such as gender, age, race, disability, religion or
belief, political […] sexual orientation, and other status or identities which may give rise
to multiple forms of discrimination and social inequalities.’280 This official position
acknowledges an interpretation of SGBV consistent with feminism and IHRL that links
the understanding of SGBV with the analysis of gender and intersecting inequalities and
discrimination in armed conflict.281 Importantly for the prospects at the ICC, the
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Prosecutor has shown commitment with a gender and intersectional interpretation of
crimes. The OTP´s latest policies concerning the interpretation of crimes against children
and cultural heritage consider the perspective of intersecting identities and discrimination
in the legal analysis.282
Uncovering the social meaning of gender requires contextualizing SGBV. This technique
establishes links between SGBV and its surrounding circumstances to infer the intended
aim and effects of SGBV.283 In so doing, it is critical to consider discrimination against
socially constructed identities as a key analytical category. As stated by the Darfur
Commission, identities are by nature ‘social constructs’, hence, imagined and entirely
dependent on perceptions.284 Accordingly, to understand violence, judges must examine
the processes of discrimination (understood as social constructions) that underlie the
collective perpetration of crimes and evolve into a dynamic of stigmatization,
inferiorization, and othering of certain identities perceived as a threat.285 Due to their roots
in structural discrimination, international crimes must be understood as processes of
socially construed identities rather than as individual issues.286 Thus, since identities are
entirely construed, the ‘re-construction’ of the criminal processes underpinning SGBV
must be done from the substratum of discrimination against groups with certain
characteristics.287 The analysis of SGBV crimes must critically consider gender
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intersecting with other identities and factors of discrimination to uncover – why– what
social inequalities placed victims at a particular risk of SGBV and how these inequalities
are experienced.
Intersectionality offers ICL an effective approach to contextualize SGBV crimes in order
to uncover the social meaning of gender. It focuses on the categories of gender identity
and discrimination (including compounded grounds) that it connects and explains in the
specific context.288 In so doing, intersectionality provides a socially rooted and contextbased perspective of discrimination underpinning SGBV from the perspectives of gender
and interlinked inequalities.289 Importantly, this approach sheds light on SGBV from the
positions of both perpetrator and victim. From a perpetrator´s side, intersectionality
clarifies the identities and inequalities that position certain groups at particular risk or
vulnerability of SGBV, explaining how these are perceived by perpetrators, and why they
are targeted.290 From a victims´ perspective, by identifying their experiences of gender
inequality

and

socio-economic

marginalization

placing

individuals

at

risk,

intersectionality uncovers their specific and multi-faceted experiences of harm.291 As a
result, the approach helps to better reflect the harms in the charges avoiding the trend of
encapsulation.292 Additionally, it opens up to a richer narrative of victims´ socioeconomic realities cognizant of the human rights violations arising from SGBV in armed
conflict.293 This victim-centred perspective is critical for tailored remedies, as it identifies
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victims´ specific experiences and needs linked to the root causes of violence.294 In this
way, intersectionality´s interpretation of gender and interlinked inequalities feeds the
whole legal analysis connecting the understanding of the causes, harms and reparations
for SGBV.

2.3.1.2 Article 21(3) 1st prong: consistency with IHRL
Article 21(3) 1st prong of the Statute provides ‘[t]he application and interpretation of law
pursuant to this article must be consistent with internationally recognized human
rights.’295 This provision establishes a strong mandate for the ICC to align interpretations
– including of SGBV – with IHRL, whose binding character is clear from a plain reading
(‘must’) of the text.296 Moreover, article 21(3) involves a particular kind of legal
obligation which, differently from other sources of law, does not apply hierarchically but
implies a test or standard that all substantial and procedural norms of the Statute must
pass.297 The Lubanga Appeals Chamber defined the essence of the obligation in these
terms: ‘[h]uman rights [under article 21(3)] underpin the Statute; every aspect of it.’298
Article 21(3), establishing a duty of consistency with IHRL, carries the potential to serve
as a legal basis to adopt intersectional interpretations of SGBV that enhance the
understanding of its discriminatory nature and ensuing human rights violations in armed
conflict. 299 As explained above, IHRL widely recognizes SGBV as a crime of gender
discrimination.300 Moreover, according to the CEDAW Committee, gender as a social
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construction is ‘inextricably linked’ with other identities and factors of discrimination
that affect certain groups in specific ways and aggravate the nature of SGBV in armed
conflict.301 Accordingly, article 21(3)´s duty of consistency provides the ICC with a legal
basis to interpret SGBV crimes from the perspective of gender and intersectional
discrimination which underpins the CEDAW Committee´s authoritative interpretation of
violence against women.
Intersectionality´s interpretation of SGBV from the perspective of gender and interlinked
inequalities enhances the analytical capacity to understand the multi-faceted nature of the
harms, hence, what these mean in terms of IHRL violations.302 Considering the
intersection of factors of discrimination gives visibility to the diversity of non-physical
violations that ensue from SGBV in armed conflict – including family, social and
economic harms – that ICL has obscured despite the applicability of IHRL in armed
conflict.303 As O´Rourke notes, by creating article 21(3), the drafters intended a legal tool
with potential to recognize the universality of human rights violations existing in armed
conflict.304 Intersectionality enables this potential to be operationalized. Its clarification
of victims´ multi-layered identities and experiences allows framing their harms, not
limiting these to the physical aspect of violence but considering them as human rights
violations that, as universal and indivisible, extend to the social and economic
consequences of SGBV in armed conflict.305 Intersectionality, therefore, provides the ICC
consistency with IHRL interpretations of SGBV, allowing the identification and
substantiation of the scope of human rights violations that victims experience in armed
conflict.

2.3.1.3 Article 21(3) 2nd prong: ending discrimination
Article 21(3) of the Statute 2nd prong establishes that the application and interpretation of
international crimes must (in addition to being consistent with IHRL) ‘be without any
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303
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adverse distinction founded on grounds such as gender […] or other status.’306 This
obligation of non-discrimination should be interpreted as including intersectional
discrimination. Article 21(3) creates for the ICC a duty of due diligence not to adopt
gender stereotypes or sexist interpretations of SGBV that are discriminatory.307 Scholars
consider that this obligation requires the judiciary to follow the spirit of the CEDAW,
present in the negotiation of the Statute, to interpret SGBV as a crime of gender
discrimination, prohibited by the Convention. This critically includes considering gender,
as a social construct, ‘inextricably linked’ with other identities and factors that compound
discrimination.308 According to Grey, Chappel and Sadat, avoiding discriminatory
interpretations and respecting article 21(3) requires asking the ‘gender question’ – how
does the interpretation of the crimes affect women and men?309 Answering this question
– if gender is to be taken seriously as the Statute foresees – implies considering the way
gender intersects with other factors that compound and define the nature SGBV violations
in armed conflict.310
Precedents at the ICC show a relationship between failures adjudicating SGBV and the
absence of an intersectional gender analysis (sensitive to victims´ identities and
experiences) that has been considered discriminatory. This happened in Lubanga, where
the majority´s interpretation did not assess the specific risks of girls (gender and age) to
sexual exploitation within armed groups.311 Another example is, Kenyatta, in which case
the pre-trial judges did not consider how the identities of Luo men (gender, ethnicity,
political opinion) influenced their targeting with specific forms of male violence.312
Intersectionality provides those interpreting the law with the necessary sensitivity to
identify gender and other factors compounding the experiences of discrimination that the
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legal analysis must factor in to avoid discrimination in the sense of article 21(3).313
Indeed, in my opinion, the duties established by article 21(3) of consistency and nondiscrimination are interdependent. As the case studies will show (refer to chapter 6),
intersectional interpretations of SGBV, in consistency with IHRL, are necessary to enable
awareness of the specific identities and inequalities that the legal analysis must factor in
to avoid discriminatory attitudes within the judiciary, therefore, respecting article
21(3)2nd prong.

2.3.2

Risks of applying intersectionality

The pre-trial chamber stated in Gadaffi that ‘[the ICC] was not established to be an
international court of human rights.’314 Indeed, scholars have stressed two dilemmas that
article 21(3) ´s duty of consistency with IHRL brings about: managing the diversity of
IHRL and respecting the principle of legality.315 Both risks must be assessed with regard
to intersectionality which, as explained in the previous section, is an IHRL-based
approach and, thus, comes into play when assessing the relationship between IHRL and
ICL.

2.3.2.1 Handling the diversity of IHRL
The duty of consistency with IHRL implies that the Court must handle the whole body of
this legal system, including its jurisprudence, when interpreting and applying the law
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under the Statute.316 This is a gargantuan task due to the diversity of IHRL which, not
being a unified system but regionally organized, implies considering cultural diversity in
interpretations and, potentially, different applicable standards.317 Problematically, the
ICC has applied the IHRL standards of certain regions to very geographically distant
cases without justification. Scholars have noted the ICC´s tendency to adopt a “shotgun”
or cumulative approach to establish whether certain human rights apply in a given
situation.318 This has mostly affected African cases, examined through the lens of
European standards.319 This is problematic because an unprincipled or wild application
of standards questions the ICC´s legitimacy as an interpreter who respects the diversity
of IHRL.320 Moreover, respecting cultural diversity is closely connected with ICC
principles such as positive complementarity (by which the Court promotes states´ primary
role assuming the jurisdiction of international crimes) and with the principle of legality.321
The Court´s transposition of European standards to African cases does not encourage the
assumption by African state parties of crimes under their own jurisdiction and laws.
Likewise, it is questionable that European standards can be considered foreseeable from
a legality perspective which requires that the law must be accessible for the accused.322
Applying article 21(3) while respecting IHRL´s diversity requires adopting a contextual
and intersectional approach to understand the local factors underpinning SGBV
violations. A contextual approach must be legally framed by the domestic and regional
IHRL standards that, according to Young, would correspond if the accused was tried by
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the state with the primary jurisdiction.323 Also, a contextual approach requires assessing
in the legal analysis the intersection of gender inequalities (inherent to SGBV) and
cultural values of the situation under examination which, according to Fraser and
McGonigle, is crucial to increase the ICC´s legitimacy among member states.324
Respecting human rights diversity and the ICC´s cultural legitimacy are communicating
glasses and intersectionality works in that direction reinforcing this principled
relationship. Intersectionality implies contextualizing SGBV looking at how gender (a
social construct) is interlinked with contextual factors giving visibility to victims´ cultural
identities and experiences of harms. This interpretation shows respect, hence a legitimate
application, of the diversity of values and harms accompanying the regulation of SGBV
in armed conflict.

2.3.2.2. Infringing the principle of legality
While ensuring consistency with IHRL under article 21(3), the ICC must abide by the
principle of legality, established by article 22 of the Rome Statute, which is the keystone
to respect the rights of the accused.325 According to article 22, all the crimes must be
previously recognized, specific about the criminal conduct and sanction, accessible or
foreseeable and (important for this study) their interpretation must be strictly construed,
prohibiting analogy and, in case of doubt, solved in favour of the accused.326
Automatically, articles 21(3) and 22 – respect for IHRL and for legality – establish
concurring obligations in the interpretation of international crimes which poses the
dilemma of their harmonization. 327
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In situations not defined by ICL, the application of IHRL standards to interpret the
criminal conducts has been criticized. This concern applies, in particular, to the direct
“transplantation” of IHRL standards in ICL without due scrutiny, which risks conflating
the legal standards of one regime (IHRL) that aims to protect individuals from the state,
with those of another system (ICL) that seeks to punish individuals for specific conducts
under principled restraints, chiefly, a strict interpretation of the criminal conducts.328 The
articulation of articles 21(3) and 22 – IHRL and legality – touches the inherent role of
intersectionality as a tool of interpretation, and has been a chief a reason holding up its
application in ICL.329 Intersectionality focuses on the interpretation of violence from the
perspectives of identity and discrimination. Therefore, it must stand the legality critique
and pass the test of respecting a strict interpretation of the criminal conducts to be an
applicable legal standard at the ICC and, more generally, in ICL.
ICL jurisprudence has clarified the contours of a ‘legal’ interpretation of the criminal
conducts in situations not defined by ICL, therefore, requiring external sources of
interpretation, as IHRL.330 In Katanga, the Trial Chamber stated that the strict
construction of conducts implies that the bench ‘cannot adopt a method of interpretation
that might broaden the definition of crimes’ because its primary task is to interpret and
impart meaning to existing law, not to create the law.331 Setting more positive contours,
the Alekovski Appeals Chamber noted that the principle of legality does not preclude the
clarification of criminal conducts.332 What is decisive is how this clarification is done.
Crucially, in Furundzija, the trial judges held that, to ensure that interpretations do not
import external standards mechanically in ICL that risk distorting the legal system,
international courts must interpret undefined situations drawing upon general concepts
common to all the major legal systems identifying their common denominators.333
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Chamber made the key finding that, if certain elements of crimes have become customary
international law (CIL), the Court cannot be precluded from applying them to ensure
consistency and stressed ‘[t]his does not violate the principle of legality recognised in
article 22 of the Statute.’334 Thus, according to the jurisprudence, the principle of legality
does not obstruct the interpretation of criminal conducts with external standards – as
IHRL – if these standards are universally recognized as CIL or general principles of
international law.
Scholars agree with ICL jurisprudence that IHRL interpretations cannot be “transplanted”
in ICL putting at risk the duty of a strict interpretation of conducts and, consequently, that
a principled (not heuristic) interpretation of IHRL is required.335 ICL has a legal propium
(the criminal conducts and modes of liability) where the direct application of IHRL is
prohibited and only complementary interpretations are acceptable.336 According to Pinto
Soares, complementary does not mean subsidiary interpretations, but interpretations that
enhance, complete, and emphasize the application of the existing law.337 This means that,
facing gaps, ICL judges should not apply IHRL subsidiarily, but see whether IHRL
standards have become universal either as general principles of law or CIL.338 There is
thus alignment among academic and jurisprudential circles that interpreting criminal
conducts with IHRL standards is legal if the applicable standards are universally accepted.
Now, the crucial question posed to this study is whether intersectionality – as an
interpretative tool – provides interpretations that complement, perfect and clarify the
existing law by mobilizing legal standards that are generally accepted and, therefore,
leave the principle of legality intact.
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2.3.2.3 Articulating intersectionality and legality
An intersectional approach respects ICL´s principle of legality because it provides
complementary interpretations of the criminal conducts that enhance the application of
the law. I consider three reasons, based on the theoretical framework of feminism and
IHRL (sections 2.1 and 2.2), to support this claim: intersectionality is a methodology not
a standard; its substance matter is discrimination, a universally recognized principle, and
it, concerning SGBV, it enables respect for the customary prohibition of gender-based
violence.
First, intersectionality is a methodology to contextualize SGBV from the perspective of
identities and discrimination. It is not a substantive standard to be “transposed” into ICL
that would risk expanding the interpretation of the criminal conducts. As MacKinnon has
stressed, intersectionality is a method in the operative sense of the law that captures the
dynamics and lines of force of discrimination.339 According to Rooney and Ní Aoláin,
intersectionality is for SGBV a reflective tool to expose the gendered dimension of
violence deeply rooted in social divisions.340 Accordingly, the focus of intersectionality
is not the criminal conduct as such but the contextualization of SGBV, explaining its
gendered causes, dynamics and harms, for a more accurate interpretation and application
of the law.341 Intersectionality provides in this regard a complementary tool of
interpretation that enhances and improves the application of existing law in the respectful
way established by ICL jurisprudence, imparting meaning (Katanga) and clarifying the
criminal conducts (Alekovski).342
Second, intersectionality deals with discrimination, whose prohibition is recognized by
the Universal Declaration of Human Rights and by all human rights instruments, thereby,
reflecting its status as general principle of international law and as accepted general
practice. As Judge Pikis stated in Lubanga, to the extent a that a norm is proclaimed and
incorporated in international instruments, it ‘denotes a comprehensive assent to its
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emergence as a principle of customary international law.’343 This applies to the mandate
of article 21(3). The prohibition of discrimination occupies a central role in the Rome
Statute ordering to interpret and to apply the law without discrimination clearly reflecting
the intention of the drafters to interpret the crimes from the perspective of nondiscrimination. As Maucec notes, article 21(3) conveys the need to interpret the Rome
Statute not only in textual and contextual ways but also, teleologically, without
discrimination, which is aligned with an intersectional interpretation that uncovers the
dynamics of discrimination.344 The statutory mandate of article 21(3) implies that the
perspective of intersectionality, identifying compounded and aggravated forms of
discrimination, cannot breach the principle of legality because its role is precisely to
operationalize the very prohibition of discrimination established by the Statute.
Third, intersectionality is particularly suitable to interpret gender-based violence, whose
prohibition is considered a norm of CIL. The CEDAW Committee, backed by the ECtHR,
has acknowledged that, according to the opinio juris and practice, the prohibition of
gender-based violence has evolved into a principle of CIL.345 This status implies that
judicial interpretations must examine SGBV from a gender perspective, identifying and
sanctioning gender discrimination as a prohibited norm.346 The judicial duty to eliminate
gender discrimination is paramount placing intersectionality in the spotlight. To start
with, article 21(3) provides a strong mandate to interpret the law in consistency with
IHRL and without gender discrimination. This requires drawing from the CEDAW
Committee´s paradigm interpreting gender (as a social construct) ‘inextricably linked’
with other factors that aggravate the nature of discrimination as a necessary consideration
to ensure that interpretations of SGBV are aligned with IHRL in the sense of article
21(3).347 Also, intersectionality is in the spotlight in relation to article 7(3), establishing
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that gender must be interpreted as a social construction. Again, if the Statute is to be
respected, this provision must be operationalized building, as scholars are stressing,
holistic and context-based analyses to uncover how gender has been socially constructed
in a given situation, thereby, examining its intersections with other identities and factors
that exacerbate the nature of discrimination and its effects in armed conflict.348
Intersectionality, therefore, has the potential to enrich SGBV interpretations under the
Statute in two ways: unpacking the complexity of gender discrimination, prohibited by
customary IHRL and by article 21(3) and, clarifying the social meaning of gender under
article 7(3).

Table 1. IHRL categories to interpret SGBV: applicability to ICL
IHRL categories to interpret SGBV

Applicability to ICL

Gender, understood as a social construction.

Article 7(3) Rome Statute.

(CEDAW GR 28, para 5)
Prohibition of discrimination (including on
gender and other grounds).
(CEDAW article 1; GR 92; discrimination is
prohibited by all IHRL treaties).
Prohibition of intersectional discrimination (on
gender and other compounded grounds).
(CEDAW GR 28, GR 33, GR 35)
Interprets gender ‘inextricably linked’ with other
identities and factors of discrimination.
(CEDAW GR 28 para 18)

Article 21(3) 2nd prong Rome Statute: prohibition
of discrimination interpreting and applying ICL
(including on gender).

Article 21(3) 2nd prong Rome Statute: no
limitations on the prohibition of discrimination.

Article 21(3) 1st prong Rome Statute: duty to
interpret and apply ICL in ‘consistency’ with IHRL
➔ Thus, in line with the CEDAW´s
interpretation of gender ‘inextricably
linked’ with other factors, and with the
prohibition of intersectional
discrimination.

Grey, McLoughlin and Chappell, ‘Gender and judging at the ICC’ (n 85) 264. V Oosterveld,
‘Gender, Persecution, and the International Criminal Court: Refugee Law´s Relevance to the
Crime against Humanity of Gender-Based Persecution’ (2006) 17:49 Duke Journal of
Comparative & International Justice 49 -89 explaining the importance of an intersectional
analysis and contextualization for the crime of gender-based persecution, prohibited under articles
7(1) and 7(3) of the Rome Statute.
348

67

2. 4 CONCLUSION
Gender – intersecting with other factors of discrimination – provides a theoretical
framework suitable to interpret SGBV crimes. Feminism and IHRL are two fields that
demonstrate the validity of this approach. Patriarchal attitudes in ICL have essentialized
women´s gender identities identifying them with the roles of victimhood and
reproduction. As a result, ICL has denied women´s agency and adopted a single-axis
approach (often ethnic or political) to interpret SGBV. This one-dimensional approach is
problematic as it obscures the essence of SGBV which must guide its interpretation.
Gender is a social construct, therefore, as such it intersects with other societal factors and
identities that underpin SGBV and define victims´ experiences of harms. Accordingly, a
gender analysis must be intersectional and guide ICL interpretations of SGBV. As the
scholarly discussion shows, applying intersectionality in ICL poses challenges that a
feminist interpretation must avoid – i.e., conflating individual gender harms with the
group harms, gender stereotyping, and overlooking the harms of victims not falling in the
intersection. Yet, the depth and liveliness of these debates demonstrates but one thing.
The intersectional nature of SGBV crimes has not been contested. On the contrary, the
discussion demonstrates that much is at stake to advance gender equality by a proper
conceptualization of intersectional interpretations of these violations.
IHRL is backing a feminist intersectional interpretation of SGBV, including in armed
conflict. The CEDAW stresses that gender is ‘inextricably linked’ with other identities
and factors that compound the discriminatory nature of SGBV and result in unique and
aggravated harms. Reflecting the merits and potential of intersectionality, IHRL
jurisprudence is using this approach in two interrelated ways, which answer the subsidiary
research question of the thesis – ‘How has intersectionality been operationalised under
IHRL?’ – Intersectionality is a tool that improves the capacity of the legal analysis, for
instance, establishing the elements of SGBV, interpreting the rationale of the law, and
uncovering patterns of structural discrimination. As a result, identifying intersectional
discrimination is critical to enable access to justice without discrimination – a recurrent
problem in SGBV claims – and implies specific duties for judges such as prohibiting
gender stereotyping, investigating intersectional discrimination, and ensuring sensitive
procedures.
ICL, especially the ICC, shares core notions interpreting SGBV with feminism and IHRL
such as gender being a social construction and the prohibition of discrimination, which
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make intersectionality a suitable approach to advance the legal analysis of SGBV crimes.
This applies clearly to the ICC whose Statute, in articles 7(3) (defining gender) and 21(3)
(consistency with IHRL and non-discrimination), provides a framework and a legal basis
to integrate intersectionality in the legal analysis. Integrating an intersectional analysis in
ICL allows uncovering the way gender is ‘inextricably linked’ with social factors of
discrimination that define the nature of SGBV harms, thus bringing to the fore the
identities and inequalities that must be considered for a non-discriminatory interpretation
of the law. Yet, intersectionality entails risks that have been holding up its application in
the field, primarily, managing the diversity of standards brought about by (intersectional)
interpretations consistent with IHRL and respecting the principle of legality, by not
expanding the interpretation of SGBV conducts. In my view, these risks should be
dispelled: first, because intersectionality is a tool to contextualize, not a IHRL standard
to be transposed in ICL; second, intersectionality addresses the principle of discrimination
which is expressly prohibited by the Rome Statute, and third, the prohibition of genderbased violence has become a norm of CIL, therefore obliging the judiciary to eliminate
all forms of gender discrimination – which includes intersecting grounds.
A feminist and IHRL review – which operationalise the analysis of SGBV from the
perspectives of gender and intersectional discrimination – provides with the necessary
elements of a theoretical and doctrinal framework to tackle the gap that this research seeks
to answer: the specific benefits of applying intersectionality to ICL. Accordingly, the
thesis is organized from this theoretical backdrop explaining, in the first place, the
methodology used to examine intersectionality in ICL using this framework (chapter 3),
which is then followed by the findings that answer the research questions, consecutively,
in three analytical chapters. The first analytical chapter presents an overview of ICL
jurisprudence that demonstrates the applicability of intersectionality in ICL and the extent
to which it is being applied to interpret SGBV (chapter 4). The insight of this analysis,
that enables the identification of intersectional approaches in the jurisprudence, paves the
ground for the next two analytical chapters concerning the specific benefits that this
approach may bring to ICL from the substantive and procedural points of view (chapters
5 and 6). Consequently, the findings on the applicability and benefits of intersectionality
in ICL, are established and critically reviewed in the light of the theoretical framework of
feminism and IHRL in the final discussion (chapter 7).

69

CHAPTER 3
METHODOLOGY

Intersectionality is a tool to enhance the legal analysis of violence by exposing its causes
and consequences, especially of individuals at the margins, overlooked by a narrow
approach to discrimination.349 As noted in the introduction, gender has been difficult to
interpret in ICL analyses of SGBV due to misconceptions that obscure its social nature
such as gender binaries (preconceptions subordinating women to men) and essentialism
(misrecognition of cultural diversity). This thesis considers intersectionality a method
that, by tacking the interlink of gender with other identities, addresses these structural
problems advancing the feminist claim that gender is a social construction, hence, its
interpretation implies recognizing diversity and autonomy.350
As intersectionality addresses overlapping inequalities, its investigation in the thesis, as
part of feminist studies in ICL, implied adopting a socio-legal approach to analyse SGBV.
Socio-legal research means that the science of law meets the science of society and,
therefore, a common problem is examined from a multidisciplinary approach, combining
the perspectives of the law and its relationship with society.351 Accordingly, the thesis is
multidisciplinary for its investigation of SGBV crimes from the legal perspective of ICL
and the sociological perspectives of gender and intersectionality.
The investigation of intersectionality as a method to interpret SGBV crimes required
theoretical, doctrinal and empirical analyses to answer the research question – ‘What
contribution can intersectionality, as a tool to interpret SGBV, make to international
criminal law?’ As a first step, the analysis implied a review of feminist literature and
IHRL doctrine (disciplines that have conceptualised SGBV and intersectionality), which
enabled to obtain an analytical framework (see chapter 2) to investigate SGBV in ICL.
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This insight sets the ground for the second methodological step, the empirical analysis of
the jurisprudence, that clarified the extent to which ICL is adopting intersectionality to
interpret SGBV. This analysis was key to investigate the specific contributions of
intersectionality to ICL, answering the main research question. It provided an overview
of trends in the jurisprudence interpreting SGBV (chapter 4). Then, this insight enabled
the identification of the substantive contributions of intersectionality to ICL (chapter 5)
and, likewise, gender misconceptions that have resulted in discriminatory results in the
jurisprudence, questioning the procedural application of ICL, that an intersectional
approach, in consistency with IHRL, would have prevented (chapter 6).
This chapter explains the methodology used to examine SGBV crimes in ICL
jurisprudence. It starts by clarifying the feminist methodology underpinning the study and
focusing on a feminist intersectional methodology of international law (3.1). Next, it
describes the criteria of case selection for the empirical analysis of ICL (3.2). Lastly, the
chapter explains the methods used to analyse the data sample, which included doctrinal
and empirical approaches, and a feminist, intersectional perspective (3.3).

3.1 METHODOLOGICAL FRAMEWORK
The study of intersectionality as a tool to interpret SGBV crimes situates this thesis within
feminist theory and methodology, in particular, as part of feminist methods in
international law. Importantly, as this study claims that intersectionality is itself a method
of interpretation, these approaches underpin and cut a path to what I, following the
literature and doctrinal review, consider an intersectional feminist methodology of
international law.

3.1.1 Feminism and the law
Feminist methodologies are tools that bring feminist approaches – the achievement of
gender equality – to the law.352 Bartlett´s asking of the woman´s question – ‘How does
the law exclude women and how can these biases be corrected?’ – has been the motor of

H Charlesworth, G Heathcote, E Jones, ‘Feminist Scholarship on International Law in the
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a feminist legal methodology, because women have been subordinated to men.353 The aim
of this methodology has been dual: uncovering that the law is not neutral but hides gender
hierarchies and the advancement and empowering of women.354 A feminist approach has
travelled, internationalized, and mainstreamed into global institutions. Yet, the tension
between ideal theorising and the nonideal order has continuously positioned feminist
legal strategies in the dilemma of the ‘double bind’, whether to engage with nonideal
institutions, risking co-option, or disengaging, applying pressure from the margins, at the
risk of exclusion.355 Feminist perspectives have been recognized by global institutions.
Yet, after more than fifty years of activism, the structures of power (patriarchy, socioeconomic inequalities), reflected in the law, have remained intact.356 According to some
observers, gender law reform has become depoliticized, due to factors such as
fragmentation across the different fields and the use of indicators, that have diluted
momentum for a radical agenda.357
Three generations of scholars, Charlesworth, Heathcote and Jones, agree that there has
been ‘a narrow construction of gender and women´s needs.’358 A focus on harms (like
SGBV), has diverted attention from social and economic issues that impinge on
inequalities.359 The backfire effect of this dominant feminism has been a growing support
to open up and recognize the plurality of gender subjectivities marginalized by
mainstream feminism and institutions – e.g., racial, native, postcolonial, queer, sex
worker, transnational.360 It is necessary to retrieve these voices for an inclusive feminist
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account.361 Proposals for a more plural gender subject are suggesting using methods like
resistance storytelling (replacing injured subjectivities with agency),362 feminist
historiographies (unpacking colonial and gender biases in legal history),363 and
transnational feminism (knowledge initiatives readapted to serve in different cultural and
political settings).364

3.1.2 International and criminal law
A feminist methodology of international law assumes the same aim of feminism (the
woman/gender question) that it applies to the law of nations. Chinkin, Charlesworth and
Wright´s seminal article, ‘Feminist Approaches to International Law’ published in 1991
by the American Journal of International Law, stressed that feminist scholars must
uncover the structural gender bias in international law by questioning and rethinking the
processes and principles that exclude women in ways that advance them.365 Thus, an
international methodology has taken on the same roles of legal feminism – deconstructing
(hierarchies) and constructing (equality) – focusing on two themes of women´s
disadvantage. A critique of rights has exposed that the recognition of rights does not
automatically imply benefits for women.366 Also, feminism has addressed the
public/private hierarchies in international law that have relegated women´s issues (and
harms) to the private/domestic/unregulated sphere, while considering men´s issues the
natural/universal/public realm of subjectivity.367 These gender biases have been tackled
with a core technique of international legal feminism: identifying silences in the law that
encode gender hierarchies/binaries detrimental to women (e.g. protector/protected,
perpetrator/victim, objective/subjective), rethinking and reformulating them in ways
inclusive for women.368 Likewise, in ICL, a feminist critique has focused on uncovering
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hidden hierarchies in the definition of international crimes that have led to interpretations
detrimental for women. This has been the case of SGBV crimes, for instance, when
committed as an act of torture, genocide, trafficking or persecution.369

3.1.3 Intersectionality
While uncovering gender binaries has been at the forefront of an international feminist
strategy and methods, addressing gender essentialism through an intersectional analysis
of diversity has been a constant, although not principal, preoccupation. Intersectional
approaches are not new. A concern with diversity can be traced in Bartlett´s defence of
the technique of ‘positionality’ as the best way to express what is truth in the law –
namely, that truth is contingent to social location and must be construed by context and
experience.370 Similarly, Charlesworth identifies ‘world traveling’ as a method necessary
to attend the multiple and fluid structures of domination that locate women differently
and are eclipsed by a transhistorical gender.371 Yet, feminism has not yet gripped
diversity, which is related to the depolitization of the project and to a narrow construction
of women´s needs that, critics argue, requires a more inclusive account inseparable from
an intersectional approach.372
Intersectionality is a concept and a method. It refers to overlapping structures of
inequality that affect the lives of marginalized individuals, and is uncovered by gripping
the synergetic dynamic of inequalities (its lines of force) and its effects, problematizing
its consequences.373 This approach recognizes the complexity and diversity of
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experiences of oppression left unaddressed by the mainstream feminist account.374 For
the law, intersectionality implies abandoning a narrow, often a single-axis, approach to
interpret identity and discrimination and, conversely, acknowledging that individuals
have multi-layered identities that determine their diverse social position and experiences
of discrimination and harms.375
Accordingly, in my understanding, adopting an intersectional feminist legal methodology
in international law, implies considering the following traits in the legal analysis: a) an
object: the causes and harms of gender-based violence, b) categories of analysis: gender
(a social construct) interlinked with other identities and factors (that compound
experiences of discrimination and inequality), and c) techniques: uncovering the dynamic
of the categories (their lines of force and synergies) and its effects (compounding the
harms of marginalized individuals).

3.2 DATA SELECTION
Of the universe of cases addressing SGBV crimes, the study adopts a thematic focus.
Considering that answering the research question required a holistic understanding of the
jurisprudence, aware of the patterns interpreting SGBV and, eventually, adopting
intersectionality, the focus was placed on data whose analysis would allow drawing
trends on the researched object. In this study, drawing such patterns implied
understanding the judicial practice in various international criminal tribunals and
concerning various SGBV crimes. Accordingly, the selection of ICL cases enabling
trends interpreting SGBV to be obtained was determined by three factors. These
comprised the case selection strategy and resulted in the identification of a ‘master list’
of cases for investigation:
1. Analysis of different crimes of SGBV. This criterion provided insight on whether
the patterns of judicial interpretation applied to different crimes involving a sexual
and gender component. This knowledge was significant to, potentially, draw
holistic/structural conclusions inherent to the interpretation of SGBV crimes.
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2. Jurisprudential contribution. This factor ensured that the data gathered for the
analysis of SGBV crimes would be sufficient for the analysis. It allowed the
identification of the crimes relevant for the analysis and, as a result, their attached
jurisdictions, in the manner explained below.
3. Analysis of SGBV crimes in four international criminal tribunals. This criterion
allowed the assessment of judicial trends by interpreting SGBV in different
jurisdictions and, by using a comparative approach, identifying patterns of
interpretation in the jurisprudence. The number of jurisdictions was limited to
four, for reasons of efficiency (it was sufficient to identify trends) and resources
(time-management of the project). The selection of jurisdictions was decided on
the basis of the SGBV crimes considered relevant for the analysis due to their
jurisprudential contribution. Thus, the selection of SGBV crimes (first)
determined the jurisdiction of affiliation (second).
The jurisprudential contribution of each of the SGBV crimes studied was selected
considering its potential capacity to integrate an intersectional analysis that may benefit
ICL interpretations, therefore, in direct connection with the research question – ‘What
contribution can intersectionality, as a tool to interpret SGBV, make to international
criminal law?’
Rape as torture: The criminal intent of torture includes, among the prohibited grounds to
inflict severe pain or suffering, ‘any reason based on discrimination of any kind’, which
makes this crime suitable to integrate intersectional discrimination.376 Tellingly, ICL
jurisprudence has referred to IHRL to acknowledge the fact that rape amounts to an act
of torture and that the discriminatory grounds underpinning torture (including gender)
may not be limited to one and may be compounded.377 SGBV as an act of genocide: This
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conduct implies that gender (inherent to SGBV), intersects with the intent to destroy a
protected group due to identity reasons – racial, ethnic, national or religious.378 Feminist
scholars have acknowledged this intersection, although they have been divided on
whether an intersectional approach should be used to interpret genocide due to the risk
that individual (gender) harms be obscured by group (ethnic) harms.379 SGBV as an act
of terrorism: The Special Court for Sierra Leone (SCSL) has recognized that SGBV may
amount to an act of terror against the civilian population when committed with the
specific intent to inflict terror.380 This acknowledgment aligns terrorism with other
‘umbrella’ crimes where, like genocide and persecution, SGBV (hence gender identity)
is considered part of a broader attack, thereby intersecting with the identity of the target
group.381 SGBV as an act of persecution: The elements of the crime of persecution include
the targeting a group for reasons of identity and based on recognized grounds of
discrimination, including on gender.382 Accordingly, the definition of persecution (as
torture) makes it a suitable crime to integrate the intersection of discrimination which,
regarding SGBV, entails gender intersecting with other identity grounds. SGBV against
girl soldiers: The girl soldier identity implies a recognized intersection, namely, gender
and age, in international law.383 Due to these characteristics, girls are at a particular risk
of experiencing SGBV, ensuing aggravated forms of harms, in armed conflict.384
Based on the above factors, the selected SGBV crimes were matched, for their study, with
the international jurisdictions considered relevant for the study of each crime, resulting in
a data sample with the following characteristics:
a) All cases involving judicial findings on rape as an act of torture at the ICTY. The
ICTY was the first international court recognizing that rape can amount to an act
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of torture that causes severe pain or suffering and has examined numerous
instances of rape as an act of torture.385
b) All cases involving judicial findings on SGBV as an act of genocide at the ICTR.
The ICTR has set a precedent recognizing that SGBV can amount to an act of
genocide, thus, involving the intent to destroy, and examined a portfolio of SGBV
crimes as an act of genocide.386
c) All cases involving judicial findings on SGBV as an act of terrorism at the SCSL.
The SCSL has established a precedent and compelling analysis recognizing that
acts of SGBV amount to acts of terror when committed with the intent to inflict
terror on a civilian population.387
d) All cases involving judicial findings on SGBV as an act of persecution and SGBV
against girl soldiers at the ICC. The ICC Rome Statute has established, for the
first time, jurisdiction over the international crime of persecution on gender
grounds and has carried out an intense activity examining the war crimes
conscripting, enlisting and using children to actively participate in hostilities.388
The ‘master list’ of cases, which included a total of 34 cases, framed the documentary
evidence necessary for the analysis. While the analysis of the ICTY, ICTR and SCSL
included the universe of cases adjudicated by those courts, for the ICC, the list included
all the cases examined by this court until July 2021. The final list included 10 cases from
the ICTY, 10 cases from the ICTR, 3 cases from the SCSL and 11 cases from the ICC.
The full list of cases and their key findings can be found appended as Appendix 1.
Based on this sample, the analysis focused on judicial examinations of SGBV which are
particularly representative of ICL practice due to the authority of judicial decisionmaking. Accordingly, the documentary evidence included judgment decisions from the
trial and appeals chambers (and decisions from the ICC pre-trial chamber). Nevertheless,
the analysis often necessitated a broader contextualization of judicial decisions to enhance
the understanding of how judges were interpreting the evidence presented to them and
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why. For this reason, supporting information was provided by other empirical legal
sources, especially, prosecutorial indictments and submissions (and requests for arrest
warrants and documents containing the charges at the ICC). As chapter 4 explains, the
findings revealed patterns of thought in the judicial interpretation of SGBV crimes which
were repeated (although with variation) in the different tribunals studied. This was a clear
indicator that the sample was broadly illustrative of ICL practice.

3.3 ANALYSIS METHODS
The thesis applied doctrinal, empirical and intersectional methods to the analysis of the
selected sample of case law.

3.3.1

Doctrinal approach

A feminist informed legal analysis of judgments is a source of research to answer
questions on how the law operates on ‘gender’.389 In answering these questions, feminist
judgment analysis is also a political critique of adjudication. It reveals the costs of a
narrow approach (limited to a liberal/conservatist dimension) but failing to consider deep
structures – like patriarchy and socio-economic inequality – underpinning international
crimes that are reproduced and perpetuated in judgments.390 As judicial decision-making
plays a key role in constructing masculinities and femininities, by the same token, it
becomes a strategic site to express feminist values and build more inclusive approaches
like intersectionality.
The thesis analysis is situated close to a feminist re-writing of judgments.391 It does not
literally re-write case law by adding, deleting, or amending decisions, paragraphs, or
words.392 Yet, from a methods perspective, the analysis belongs to this tradition. The
judgments were read from the perspective of a feminist judge, asking the gender question
R Hunter, ‘Analysing Judgments from a Feminist Perspective’ (2015)1(15) Legal Information
Management Cambridge. For a recent work of feminist judgment analysis in international law see
Feminist Judgments in International Law (eds) Loveday Hodson and Troy Lavers (Hart
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390
J Conaghan, ‘Wishful Thinking or Bad Faith: A Feminist Encounter with Duncan Kennedy's
Critique of Adjudication’ (1997) 22 Cardozo Law Review 731, 739.
391
Hunter, ‘Analysing Judgments’ (n 389) 5.
392
Ibid.
389

79

and answering it through a critical analysis, in light of a feminist methodology,
deconstructing and constructing the law in (gender) inclusive ways.393

3.3.2

Empirical approach

As the research question interrogated the very structure of ICL (i.e., the contribution of
intersectionality to this field), the empirical analysis required an approach capable of
answering holistic aspects on gender. Campbell considers that a strategic approach to
gender-based crimes involves three steps in the data analysis:394 a gender analysis of the
data sources demonstrating the relevance of gender for its production, yet how easily this
category is sensitive to bias; next, a disaggregated analysis that places gender in the
broader social context and, then, a pattern analysis that infers trends from the previous
data.395 Such techniques for a holistic gender analysis suit the nature of the research
question.

Accordingly,

the

empirical

analysis

addressed

SGBV

through

contextualization, seeing the interlink of gender with other factors in armed conflict, then
deconstructing and constructing the categories from an intersectional lens and, next,
drawing conclusions for each case and holistically. In this way, the empirical analysis
elicited qualitative and quantitative responses from the data, by establishing patterns of
legal significance in each tribunal and, more broadly, in ICL, based on the universe of
cases considered (refer to chapter 4).

3.3.3

Intersectional approach

The criteria to identify an intersectional approach in the data sample relied on an
intersectional feminist methodology of international law, outlined above (section 3.1.3).
Accordingly, this framework included: a) gender and other identities or grounds of
discrimination as categories of analysis; b) SGBV – its causes and harms – as the object
of study, and c) the interlinked dynamics and effects (of the categories) as techniques of
analysis.
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This intersectional methodology framed the empirical analysis of the jurisprudence,
guiding the decision whether ICL judges were adopting a narrow approach (excluding
gender interlinked with other identities) or an intersectional approach (including gender
and other relevant categories). Accordingly, the criteria to decide whether a case was
intersectional implied the existence of a judicial interpretation of SGBV harms factoring
in i) gender ‘inextricably linked’ with other identities (e.g., the ethnic/political/religious
identity of the group attacked, or age regarding child soldiers) and ii) the compounded
effects of these identities (on individuals or groups). Conversely, when the judges did not
consider gender identity (a necessary component of SGBV) interlinked with other factors,
the analysis was considered representative of a narrow approach. Also, when the same
case had traces of both intersectional and narrow approaches, this was noted, and the
analysis was considered intersectional only for the relevant part of the decision adopting
intersectionality.

3.4 CONCLUSION
ICL has much need of intersectionality to make gender subjectivity plural, but this method
has not yet been adopted. This chapter looks in that direction, framing a feminist
intersectional framework to test its applicability to ICL. This framework is located in
legal feminism, because it addresses the woman/gender question. It is international,
because it questions biases in the interpretation of SGBV as international crimes and it is
intersectional because it tackles the interlink of gender with other identities and factors
that compound the experiences of discrimination of those at the margins.
As the research question queried the very structure of the legal system – ‘What
contribution can intersectionality, as a tool to interpret SGBV, make to international
criminal law?’ – the investigation required an extensive data sample of the jurisprudence.
This was obtained with a three-pronged case selection strategy, considering: 1) the
analysis of various SGBV crimes, 2) the practice of various international criminal
tribunals, and 3) the contribution of SGBV crimes to ensure sufficient data. The data was
examined using a theorical and doctrinal method (feminist informed judgment analysis),
an empirical method (contextual and pattern analysis), and an intersectional method (an
intersectional feminist framework of international law). As the analysis progressed, the
finding of patterns in the jurisprudence made it clear that the sample was broadly
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illustrative of ICL and captured all key relevant dynamics. Indeed, the analysis showed
that ICL has interpreted SGBV using two main approaches or rationales, namely, narrow
and intersectional (explained in chapter 4). As these applied to all the crimes and tribunals
investigated, their existence suggested a saturation point, where further analyses would
not alter the overarching findings.
Considering the limitations of the research, the data analysis did not include all relevant
voices in ICL but focused on judicial interpretations. Other roles, like the prosecutor and
the defence (and the legal representative of victims at the ICC) were not addressed even
if their views are crucial to fully grasp the state of ICL.396 Likewise, not all judicial
interpretations of SGBV were considered. The analysis was limited to the findings of
judicial decisions of the trial and appeal chambers (and pre-trial at the ICC). Other
material, like transcripts, were not strictly part of the sample, even if they would have
undoubtedly enriched the analysis of judicial interpretations. Notwithstanding, limiting
the focus to judicial interpretations was appropriate in view of the authority of judicial
decision-making in ICL and the value of judgment analysis as a feminist method. Other
reasons for limiting the data sample were the available resources and the identification of
patterns revealing saturation and, therefore, concluding that the sample was illustrative.
Independently of the specific findings of applying this methodology in ICL, as Heathcote
and Zichi note, intersectionality is a ‘starting point’ for a pluralist feminist engagement
in international law.397 First, it tackles individuals´ social location – including gender as
a social construct – prompting feminism and ICL to think identities and harms, bottomup, from the context, instead of from preconceived/hierarchical ideas. Second,
implementing intersectionality counters the fragmentation and depolitization of feminist
methodology, because this approach addresses a universal preoccupation – socioeconomic realities – shared at the local, international and transdisciplinary levels. These
core themes situate intersectionality in the field of feminist anti-essentialism and
substantive IHRL that, as explained in chapter 2, provide a theorical framework to assess
its applicability and benefits to ICL, to which I turn now.
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CHAPTER 4
INCONSISTENT PATTERNS OF INTERPRETATION: A JURISPRUDENTIAL
OVERVIEW

ICL must interpret international crimes in the most effective manner. However, this study
reveals structural inconsistencies in the way ICL interprets SGBV as a crime of
discrimination. The jurisprudential overview provided by this chapter, based on a broad
sample of the jurisprudence that includes various jurisdictions and crimes, is key to
understand existing – and conflicting – trends in ICL´s interpretation of SGBV. This is a
necessary basis to assess the extent to which intersectionality is being applied and how it
might be beneficial to ICL, thus, answering the research questions.
The findings reveal that ICL judiciary tends to use two different rationales which,
critically, lead to opposite results interpreting and judging SGBV. Most of the time,
SGBV is interpreted from a single-axis or ‘narrow’ approach to identities and
discrimination that overlooks its essential component of gender discrimination, thereby
failing to reflect the causes, harms and gravity of SGBV. Conversely, in a minority of
cases, judges have interpreted SGBV crimes from an intersectional approach
demonstrating an improved understanding of its causes, harms and gravity in judicial
decisions. These two patterns of interpretation are holistic as they can be found in
different fora such as the ICTY, the ICTR, the SCSL and the ICC.
ICL must end structural inconsistency interpreting SGBV. This chapter demonstrates the
applicability of the feminist critique to ICL at a holistic level. It pinpoints – as feminists
do – the inefficiency of the narrow approach to interpret SGBV in armed conflict and, on
the contrary, the need for an intersectional approach to advance interpretations of SGBV
in the narrative and findings of judicial decisions. Accordingly, the chapter addresses the
research question of this study – ‘To what extent does contemporary ICL adopt an
intersectional approach to interpret SGBV?’ The findings establish that intersectionality
is indeed being applied – although asymmetrically – by international courts and tribunals.
Moreover, in light of the positive outcomes provided by this approach, the findings
confirm the theoretical framework – of feminism and IHRL – that SGBV in armed
conflict must be understood and interpreted as a crime involving the intersection of gender
with other grounds of discrimination.
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The purpose of this chapter is to provide a holistic overview of how ICL is applying the
two approaches – narrow and intersectional – to interpret SGBV from the perspectives of
identity and discrimination. Accordingly, to obtain a structural understanding, the chapter
considers i) different SGBV crimes and ii) various international tribunals. It examines the
main trends of these jurisdictions separately, in different sections, and draws conclusions
at the end.
The analysis of the ICTY, concerning rape as an act of torture, reveals the application of
intersectionality in a limited set of cases to articulate the specific intent of torture.
However, the analysis stagnates because the tribunal falls back into narrow, ethnic,
interpretations of SGBV and never addresses the gender identity of men (4.1). The ICTR
analysis, concerning SGBV as an act of genocide, adopts intersectionality only at the very
beginning and end of its activity. In the middle, throughout its mandate, a narrow ethnic
approach prevails only broken by enlightening dissenting opinions that examine SGBV
from an intersectional lens (4.2). The SCSL sets a unique example of the progressive
integration of intersectionality in judicial interpretations contributing breakthroughs in
ICL jurisprudence. These include adopting an intersectional approach to recognize that
SGBV can constitute an act of terrorism as a war crime and to identify the gravity of
forced marriage as a new crime against humanity (4.3). Finally, the ICC analysis, that
addresses SGBV against girl soldiers and as an act of persecution, shows a positive
evolution from a narrow approach towards the integration of a gender analysis in judicial
examinations. This engendering of interpretations has enabled the protection of girl
soldiers from SGBV based on intersectional interpretations, and the examination of
persecution on gender and other grounds – although cumulatively not yet as inseparable
axes of discrimination (4.4).

4.1 THE ICTY: RAPE AS AN ACT OF TORTURE
Established to prosecute the persons responsible for international crimes in the Former
Yugoslavia in the 1990s,398 most of the ICTY cases discussed here (see Table 2) concern
UNSC, S/RES/827 (n 107). UNSC, ‘Establishment of the International Residual l Mechanism
for Criminal Tribunals with two branches, S/RES/1966, 22 December 2010. The ICTY and the
ICTR passed their legacy to the Residual Mechanism for International Criminal Tribunals to
continue with “residual” activity. This, according to its mandate, includes tracking and
prosecuting remaining fugitives, appeals proceedings, review proceedings, retrials, trials for
398
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incidents committed by the Serb forces against the Bosnian Muslim and Croat
communities in detention facilities in Bosnia-Herzegovina.399 The analysis examines
trends at the ICTY interpreting torture – committed through rape – from the perspective
of discrimination, which is a prohibited purpose of this crime.400 Accordingly, given the
ethnic nature of the conflict, SGBV in these situations involved intersectional
discrimination on gender (inherent to rape) and ethnicity. I argue that, (i) although the
ICTY Trial Chamber identified sexual torture as a crime involving intersectional
discrimination, yet, the development of intersectional interpretations at the ICTY was
frustrated for two reasons: (ii) the persistence of narrow approaches overlooking gender
and (iii) the misrecognition of men´s gender identities dealing with sexual torture.

Table 2. ICTY cases with judicial findings on rape as an act of torture
Cases

Key issues

Judicial
approach to
discrimination

Furundzija
TJ 1998, AJ 2000

•

Description of the dynamic of sexual torture during
interrogation reflecting gender discrimination interlinked

•

Intersectional

with the ethnic conflict.

contempt and false testimony, cases referred to national jurisdictions, protection of victims and
witnesses, supervision of enforcement of sentences, assistance to national jurisdictions,
preservation and management of archives.
399
An exception is Furundzija involving Croatian perpetrators against the Bosnian-Muslim
population of Bosnia-Herzegovina.
400
The crime of torture in armed conflict has been defined in different international contexts by
the following elements: (i) the infliction, by act or omission, of severe pain or suffering, whether
physical or mental; (ii) this act or omission must be intentional; (iii) it must aim at obtaining
information or a confession, or at punishing, intimidating, humiliating or coercing the victim or a
third person, or at discriminating, on any ground, against the victim or a third person; (iv) it must
be linked to an armed conflict and those persons protected by the 1949 Geneva Conventions, or
be part of an attack against a civilian population. In this regard, see, ICC Elements of Crimes (n
64) articles 7(1)(f), 8(2)(a)(ii)-1, 8(2)(c)(i)-4. Note a difference defining torture within the Rome
Statute, that only requires the existence of a prohibited purpose for torture as a war crime, not as
a crime against humanity, which de-links in this regard the definition of torture from traditional
definitions requiring a prohibited purpose. The ICTY and ICTR have backed the definition of the
Convention against Torture in the trial judgments of Furundzija (para 162) and Akayesu (para
593), see Furundzija, ‘TJ’ (n 333) and Akayesu, ‘TJ’ (n 145).
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Mucić,

Delić,

Landžo

&

•

•

Delalić,

Describes the individual experiences of rape of Ms. Ćećez

•

Intersectional

and Ms. Antić.

regarding

Compounded discrimination (including on gender) to

women.
•

“ČELEBIĆI”

substantiate the specific intent of sexual torture of

TJ 1998, AJ 2001

women.

regarding

•

SGBV against men not recognized as such.

men.

Kunarac, Kovač

•

Thematic prosecution of SGBV in detention.

and

•

Recognizes that SGBV against women and girls intended

Vukovic

•

Narrow

Intersectional
at times.

•

“FOČA”

to perpetuate the attack against the Muslim civilian

TJ 2001, AJ 2002

population, identifying SGBV as inextricably interlinked

times

with the broader attack.

attributed to

Narrow

at
(SGBV

ethnicity).
Kvočka,
Kos,

Prcać,

Radić

•

&

Systematic SGBV in detention against non-Serb women

•

Intersectional

and girls in Omarska, Keraterm and Trnopolje Camps.

articulation of
torture.

Žigić

•

SGBV considered discriminatory on multiple levels (AJ).

TJ 2001, AJ 2005

•

Compounded discrimination (including on gender) to
substantiate the specific intent of torture.

•

Persecution (including acts of SGBV) on political, racial or
religious grounds.

•

Brdanin
TJ 2004, AJ 2007

•

Mile Mrksic et al

•

(Vukovar

•

Intersectional

and girls in Omarska, Keraterm and Trnopolje Camps.

discrimination

SGBV recognized as discriminatory against Bosnian

identified, but

Muslim women, but this dynamic was not explained.

not explained.

One sexual assault. The TC finds no evidence of SGBV, but

•

Narrow

•

Narrow

it does of torture.
•

Hospital)
TJ 2007, AJ 2009

Simić,

Systematic SGBV in detention against non-Serb women

Tadić,

assault.

•

Zarić,
TJ 2003, AJ 2006

No gender analysis and no contextualization of the sexual

SGBV against men in detention uncharged but considered
torture (as an act of persecution).

•

Torture (including SGBV against male) considered
discriminatory on ethnicity. No gender analysis.
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•

Stakic
TJ 2003, AJ 2006

Systematic SGBV in detention against non-Serb women

•

Narrow

•

Narrow

•

Narrow

and girls in Omarska, Keraterm and Trnopolje Camps.
•

Despite the Trial Chamber stressing the pain caused by
the

rapes,

these

are

not

charged

as

torture.

Discrimination underpinning rape is not examined.

Stanišić

and

•

SGBV against Bosnian Muslim men: forced fellatio and

Župljanin

forced intercourse referred to as SGBV (not as rape) and

TJ 2013, AJ 2016

examined as torture. Torture considered discriminatory
(only) on ethnic grounds.
•

No gender analysis of SGBV against men and women.

Tadić

•

SGBV in Omarska, Keraterm and Trnopolje camps.

TJ 1997,

•

SGBV against male detainees: forced fellatio (not charged

AJ 1999.

as rape but as an inhumane act) and castration (not
charged as SGBV, only as torture).
•

SGBV against men without gender analysis. Ethnic
identity emphasized.

4.1.1

Rape as torture: recognition of gender intersecting with
ethnicity

In a set of cases, between 1998 and 2001, the ICTY Trial Chamber consistently
recognised that rape as an act of torture involves intersectional discrimination on gender
and ethnicity. This interpretation reflects a relative progression recognizing
intersectionality: first, addressing individual acts, and second, interpreting patterns of
rape interlinked with the broader ethnic attack.
The ICTY´s intersectional approach to interpret that rape amounts to an act of torture has
factored in victims´ multi-layered identities – ethnicity and gender – to understand the
discriminatory nature of this crime more effectively. The process of ‘engendering’ ethnic
violence showed momentum in early cases. In Furundzija (TJ, 1998), the Croatian armed
forces were accused of sexually abusing a Bosnian Muslim woman during her
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interrogation.401 The judges contextualised with detail the sexualization of her
interrogation. For instance, her public nudity or the passing of a knife over her tights
while being threatened.402 The trial judges concluded that the interrogation and sexual
abuse constituted ‘one process’, thus identifying the interlinked dynamics of gender and
ethnic discrimination.403 Further, the compounded nature of discrimination is reflected in
the judicial statement that torture had the discriminatory purpose ‘to extract information’
and ‘to degrade and humiliate her’ as a woman.404
In Celebici (TJ, 1998), concerning the rapes of Bosnian Muslim women by the Serbian
army in the Celebici camp, the trial judges went a step further. They identified gender as
a prohibited ground of discrimination for the purpose of establishing torture.405 The Trial
Chamber was sensitive to the testimonial experience of two victims finding, as a result,
that the rapes were committed for multiple compounding purposes.406 These included
obtaining information, coercion, punishing, intimidation (related to the ethnic conflict)
and, in addition, because the victim ‘is a woman’, that the judges considered a prohibited
ground of torture.407 More clearly, in Kvocka (TJ, 2001), the trial judges adjudicated rape
as torture using a language that resonates with intersectional discrimination. Concerning
the large-scale SGBV against Bosnian Muslim women in Prijedor detention camps
(Omarska, Keraterm and Trnopolje), the Chamber found that ‘rape and other forms of
sexual violence were committed only against the non-Serb detainees in the camp and that
they were committed solely against women, making the crimes discriminatory on multiple
levels.’408
A step forward in the ICTY´s intersectional interpretation concerns, not individual
incidents of rape, but the establishment of linkages between individual incidents with the

Furundzija, ‘TJ’ (n 333) para 274. Furundzija was convicted as an aider and abettor for his
substantial contribution to the war crimes of torture and outrages against personal dignity
(including rape).
402
Ibid paras 70 - 89, 120 - 130.
403
Ibid para 265.
404
Ibid para 124.
405
Prosecutor against Zejnil Delalic, Zdravko Mucic also known as ‘Pavo,’ Hazim Delic, Esad
Lanzo, also known as ‘Zenga (Trial Judgement) IT-96-21-T ‘Celebici case’ (16 November 1998).
406
Ibid paras 941, 964.
407
Ibid 941 and 963.
408
Prosecutor v. Miroslav Kvocka, Dragoljub Prcac, Milojica Kos, Mlado Radic, Zoran Zigic
(Trial Judgment) IT-98-30/1-T ‘Kvocka case’ (2 November 2001) para. 560 (emphasis added).
401
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broader ethnic attack. This is significant because the Court expressly recognized that
SGBV (and its gendered effects) were not isolated incidents but an integral part of
perpetrators´ strategy, deliberately used to further the overall attack against the civilian
population. Kunarac (TJ, 2001), a thematic prosecution addressing the massive SGBV
committed by the Serb army in Prijedor detention facilities, set a precedent of this type
of analysis.409 The trial judges established explicit interlinks between the patterns of rape
and SGBV (also charged as torture) and perpetrators´ aim to attack the ethnic group.
Accordingly, Kunarac tackles the ‘broader’ intersection of gender and ethnicity in the
Yugoslav conflict. The following excerpt acknowledging that SGBV was an integral part
of the attack is telling:
[perpetrators] mistreated Muslim girls and women, and only Muslim girls
and women, because they were Muslims. They therefore fully embraced
the ethnicity-based aggression of the Serbs against the Muslim civilians,
and all their criminal actions were clearly part of and had the effect of
perpetuating the attack against the Muslim civilian population [italics in
original].410

4.1.2

The rootedness of the narrow ethnic approach

ICTY cases interpreting rape as an act of torture where gender intersects with ethnic
discrimination constitute a minority. Conversely, a narrow approach examining rape
through a single ethnic lens, while obscuring gender, has been the predominant trend.
Accordingly, the ICTY analysis demonstrates the existence of inconsistent patterns of
interpretations (of SGBV as a crime of identity and discrimination) within the Trial
Chamber. This inconsistency also exists, occasionally, at the inter-chamber level, when
trial and appeal judges hold different criteria to examine the same facts.
Kunarac, explained above to illustrate a deeper understanding of the intersection of
gender and ethnicity in relation with the broader attack, is a good example of
inconsistencies inter-chamber interpreting SGBV. The Trial Chamber identified that
gender-based violence ‘perpetuated’ the ethnic attack. It stressed evidence of that
intersection, for instance, perpetrators´ utterances [that victims] ‘would give birth to Serb

409
410

Kunarac,’TJ’ (n 99).
Ibid para 592.
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babies’ or ‘enjoy being fucked by a Serb’.411 However, the Appeals Chamber disregarded
the explicit gendered dimension of violence stating that the rapes were committed ‘on the
basis only of their Muslim identity.’412 Scholars have been critical of these statements.
For Nadj, Kunarac demonstrates an overfocus on ethnicity resulting in a historical
reductionism of SGBV and a culturalization of victims´ identities.413 According to Dixon,
the Appeals Chamber´s overlooking of gender is a regression from Celebici´s inclusive
approach examining torture through rape, where the judges factored in that ‘the victims
were women’ as a prohibited ground.414 In my view, Kunarac is a controversial case to
assess the ICTY´s contribution to intersectionality. The narrow approach of the Appeals
Chamber certainly simplified the nature of SGBV. Yet, the trial judgment is a unique
contribution uncovering the strategic role of SGBV to furthering the attack, as a result of
judicial sensitivity assessing the intersection of gender and ethnic discrimination.
Later cases at the ICTY are concerning. The Court overlooked its own precedents and did
not continue the intersectional interpretation of rape. It considered rape as torture from a
narrow ethnic lens reflecting in the analysis the patriarchal trend that has prevailed in ICL
obscuring gender identity and harms (refer to chapter 2). For instance, in Stakic (TJ,
2003), the repeated rapes against Witness Q in the Trnopolje camp were not charged as
torture to better account for the multiple harms committed even if the Chamber had
identified the severe and persistent pain (elements of the crime of torture) experienced by
the victim.415 The judges, despite noting that the rapes were discriminatory, did not refer
to the intersection of gender and ethnicity in spite of strong evidence;416 unmistakable,
for instance, from perpetrators´ utterances such as ‘I want to see how Muslim women
fuck’ and ‘[y]ou know what Muslim men are doing to our women’.417

411

Ibid para 654. Note, however, that on occasions the Trial Chamber also adopted inconsistent
approaches referring ‘only’ to the ethnic nature of discrimination when committing SGBV.
Kunarac ‘TJ’ (n 99) paras 669, 816.
412
Kunarac case (Appeals Judgment) IT-96-23 & IT96-23/1-A (12 June 2002) para 154
(emphasis added).
413
Nadj, ‘The culturalisation of identity’ (n 25) 219.
414
R Dixon, ‘Rape as a crime in international humanitarian law: where to from here?’ (2002) 13:3
European Journal of International Law.
415
Prosecutor against Milomir Stakic (Fourth Amended Indictment) IT-97-24-PT ‘Stakic case’
(10 April 2002). Stakic ‘Trial Judgment’ IT-97-24-T (31 July 2003) para 794.
416
Stakic ‘TJ’ para 791.
417
Ibid para 793.
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In Brdanin (TJ, 2004), the Chamber addressed the same incidents of rape abovementioned
in Stakic which, this time were charged also as acts of torture.418 The judges seemed to
identify intersectional discrimination finding that ‘male perpetrators aimed at
discriminating against the women because they were Muslims’.419 However, this case can
be considered a step backwards, because the judges did not note, especially addressing
torture, that its discriminatory nature existed at multiple levels, as trial judges had
recognized in previous precedents in Celebici or Kvocka. Neither did the Trial Chamber
refer to the strategic role of large-scale rape in Prijedor as a perpetuation of the attack
against the Muslim civilian population, as stressed in Kunarac for similar facts.
A more blatant tendency to adopt a narrow approach at the ICTY is found in its last case
addressing rape as torture, Zulpjanin and Stanisic (TJ, 2013).420 Addressing the same
patterns of rape taking place in Prijedor, the gender analysis of violence did not surface
at all. The Chamber merely stated that ‘women detainees were repeatedly raped,’ which
amounted to torture ‘as a form of intimidation and discrimination, and in some cases with
the aim of obtaining information.’421 Accordingly, approaching the end of its activity, the
ICTY Trial Chamber obscured the gendered dimension of rape as torture, distancing itself
from earlier intersectional interpretations of this crime in similar contexts. In all these
cases in which a narrow interpretation of rape (excluding gender) prevailed, the
prosecutorial indictments included a poor contextualisation of SGBV, which may have
negatively impacted the judicial interpretation of gender. Yet, the inconsistency of
approaches within the Trial Chamber shows that the first intersectional interpretations
had not taken root and, conversely, the practice reflected the deeply rooted trend within
the judiciary to interpret rape as a crime of ethnic – and not gender – discrimination.

4.1.3

The misrecognition of men´s gender identity

The ICTY has failed to recognize the gender identity of men victims of torture through
rape. It has tended to interpret these conducts against men as acts of torture, not as rape
as the Court would normally do for women and girls, by adopting a narrow ethnic

Prosecutor v Radoslav Brdanin (Trial Judgment) IT-99-36-T ’Brdanin case’ (1 September
2004).
419
Ibid para 518
420
Prosecutor v Mico Stanisic, Stojan Zulpjanin (Trial Judgment) IT-08-91-T (27 March 2013).
421
Ibid paras 679, 698.
418
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approach that excludes gender. This differentiated and fixed treatment between men and
women (referred to as gender binaries) results in bias in the jurisprudence because it
obscures male gender identity and, as a result, the specific harms (like rape) that they
experience. This double standard between men and women, and the differentiated
outcomes that it triggers, is another token of the inconsistency of approaches to interpret
SGBV at the ICTY. It confirms that the feminist critique of ICL – the existence of gender
binaries in the jurisprudence – applies to the ICTY by considering rape and SGBV a
women´s issue while consistently denying the gender identity and gendered harms of men
(as rape) in the legal examination.
In Tadic (TJ, 1997), the ICTY addressed incidents of forced fellatio and castration against
Bosnian and Croat male detainees in Prijedor.422 Regarding fellatio, the judges examined
it (according to the charges) as an ‘inhumane act’, despite international recognition that
sexual oral penetration constitutes rape.423 Regarding castration, trial judges denied its
gendered nature by finding it an act of torture, and stating that as all other crimes, it
intended to establish a Greater Serbia and exhibited religious and political
discrimination.424 These findings contradict ICL precedents that recognize fellatio as an
act of rape and castration a form of sexual violence.425 A consequence of Tadic´s narrow
approach, excluding gender, was the misrepresentation of the nature of the harms –
Prosecutor v. Dusko Tadic a/k/a ‘DULE’ a/k/a ‘DUSAN’ Goran Borovnica (Amended
Indictment) IT-94-I ‘Tadic case’ (14 December 1995) counts 5 - 11.
423
See, for example, the definitions of rape given by the trial chambers in Akayesu:’a physical
invasion of a sexual nature, committed on a person under circumstances which are coercive’ para
688); in Furundzija: ‘the sexual penetration, however slight: of the vagina or anus of the victim
by the penis of the perpetrator or any other object used by the perpetrator; or of the mouth of the
victim by the penis of the perpetrator; by coercion or force or threat of force against the victim or
a third person’ para 185, and in Kunarac: ‘the sexual penetration, however slight: (a) of the vagina
or anus of the victim by the penis of the perpetrator or any other object used by the perpetrator;
or (b) of the mouth of the victim by the penis of the perpetrator, where such sexual penetration
occurs without the consent of the victim. Consent for this purpose must be consent given
voluntarily, as a result of the victim’s free will, assessed in the context of the surrounding
circumstances’ para 460).
424
Tadic ‘TJ’ (n 20) para 714.
425
See Akayesu, where trial judges defined rape and sexual violence in ways that clearly cover
acts of fellatio (as rape) and sexual mutilation (sexual violence). Akayesu, ‘TJ’ (n 145) para 688:
‘The Tribunal defines rape as a physical invasion of a sexual nature, committed on a person under
circumstances which are coercive. The Tribunal considers sexual violence, which includes rape,
as any act of a sexual nature which is committed on a person under circumstances which are
coercive. Sexual violence is not limited to physical invasion of the human body and may include
acts which do not involve penetration or even physical contact.’
422
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obscuring their gendered causes and consequences – experienced by men in the conflict
in the Former Yugoslavia.
Other ICTY cases have followed a similarly narrow ethnic interpretation of male rape
confirming the trend silencing the gender identity of men in ICL. In Simic et al (TJ, 2003),
concerning the persecution of non-Serbs by the Serbian army in the Bosanki Šamac
municipality, the trial judges examined the ramming of a truncheon into the anus of a
male detainee and forced sexual intercourse between detainees.426 These incidents were
simplified as ‘heinous acts’ of torture that intended to discriminate against non-Serbs.427
Also, in Zulpjanin, the trial judges examined incidents against men, normally considered
rape for women, such as forced fellatio and the forced sexual abuse of family members.428
The trial judges concluded that those crimes amounted to torture against Muslim
detainees as a form of discrimination, thus, stressing their ethnic (Muslim) identity as the
single factor motivating the crimes.429
4.1.4 ICTY conclusion
The ICTY´s interpretation of rape as an act of torture reflects a limited application of
intersectionality to a set of cases (Furundzija, Celebici and Kvocka), positively extended,
on one occasion (Kunarac) to assess the effects of rape interlinked with the overall attack.
Yet, the incipient recognition of intersectionality did not progress due to the persistent
adoption by the judiciary of a narrow ethnic approach (excluding gender) to interpret the
causes of violence and their consequences. The narrow approach at the ICTY is especially
marked in the later cases, with barely any trace of gender analysis (Zulpjanin and
Stanisic), and in the silencing of men´s gender identities and experiences of rape (Tadic,
Simic, Zulpjanin and Stanisic). These findings confirm that the feminist critique of ICL
(see chapter 2) applies to the ICTY: there is a tendency to obscure gender identity and the
practice reflects the presence of strong gender binaries. Women are considered victims of
SGBV, with little depiction of their gendered identity and autonomy, and men are
completely disconnected from their gender identity and gendered experiences of harms.

426

Prosecutor against Blagoje Simic, Miroslav Tadic, Simo Zaric (Trial Judgment) IT-95-9- T
’Simic et al case’ (17 October 2003) para 728.
427
Ibid paras 771 - 772.
428
Stanisic and Zulpjanin case (Corrigendum to Prosecution´s Submission of Second Amended
Consolidated Indictment) IT-08-91-PT (23 November 2009).
429
Stanisic and Zulpjanin ‘TJ’ (n 420).
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4.2 THE ICTR: SGBV AS AN ACT OF GENOCIDE
The ICTR was established to prosecute the individuals responsible for the genocide,
crimes against humanity and war crimes committed in Rwanda from 1 January to 31
December 1994.430 The analysis addresses SGBV causing serious bodily or mental harm
as an act of genocide (see Table 3),431 which is considered the most relevant contribution
of this Tribunal.432 The findings reveal strong inconsistencies interpreting this
international crime. In the first case Akayesu, (i) trial judges based the recognition of
SGBV as an act of genocide on the intersection of gender and ethnicity. Yet, from 1998
to 2012, (ii) a narrow ethnic interpretation prevailed. This was only disrupted by (iii)
occasional dissenting opinions adopting intersectional interpretations. Critically, the
analysis shows that (iv) all cases have obscured the individual gendered harms of SGBV
and focused on the harm caused to the ethnic group.

Table 3. ICTR cases with judicial findings on SGBV as an act of genocide
Cases

Key issues

Judicial approach to
discrimination

Akayesu

•

TJ 1998,
AJ 2001

430

•

Amended indictment once the trial had begun

•

Intersectional.

Yet,

introducing charges of SGBV.

emphasis

the

Definition of rape and SGBV.

ethnic (group) harm

on

The ICTR was established by Security Council Resolution in 955 (1994) (n 107). It ended its
mandate in 2015 passing its remaining activity over to the Mechanism, established by Security
Council Resolution of 22 December 2010.
431
Genocide, according to the definition provided under the UN Genocide Convention, ICTY,
ICTR and ICC, is an international crime defined by: [T]he intent to destroy in whole or in part,
a national, ethnical, racial or religious group, as such [by]: (a) Killing members of the group; (b)
Causing serious bodily or mental harm to members of the group; (c) Deliberately inflicting on the
group conditions of life calculated to bring about its physical destruction in whole or in part; (d)
Imposing measures intended to prevent births within the group; (e) Forcibly transferring children
of the group to another group.
432
In this sense, Kaitesi refers to Akayesu´s recognition of rape as an act of genocide while also
stressing the controversial nature of its legacy due to the underrepresentation of rape and SGBV
in charges of genocide at the ICTR. U Kaitesi Genocidal Gender and Sexual Violence: The
Legacy of the ICTR, Rwanda´s ordinary courts and gacaca courts (Intersentia 2014). Another
critical legacy of the ICTR is the definition of rape in Akayesu as an act of coercive penetration.
In this sense, CA. MacKinnon ‘The ICTR´s Legacy on Sexual Violence’ (2008) 14 (2) New
England Journal of International & Comparative Law, Guest Lecture Series of the Office of the
Prosecutor (27 October 2008) 101 – 110.
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•

over

Conviction for rape and SGBV as acts of genocide.

the

gender

(individual) harm.
Rutaganda,

•

Evidence of SGBV emerged during trial.

TJ 1999,

•

No request to amend the charges (contrary to

AJ 2003

•

Narrow.

Abundant evidence of gender violence interlinked

•

Narrow.

with ethnicity, but no gender analysis.

•

Dissenting opinion of

Akayesu)
•

Lack of gender analysis precludes charging and
examining SGBV.

Kajelijeli

•

TJ 2003,
AJ 2005

Gacumbitsi

•

•

TJ 2004,
AJ 2006

Recognition that genocidal SGBV took place but

Judge

no examination of individual responsibility by the

intersectional

majority.

approach.

Abundant evidence of the gendered nature of

•

Narrow.

•

Narrow:

Ramaroson:

ethnic violence, but no gender analysis.
•

Overemphasis on ethnicity: rape of Tutsi women
and girls analysed in the light of their ethnicity (or
relationship with a Tutsi).

Rukundo

•

Inconsistent

approaches

by

the

trial

TJ 2009,

(intersectional) and appeal (narrow) judges lead

AJ 2010

to different outcomes.
•

Nahimana,

•

Barayagwiza,
Ngeze (Media

•

Sexual

assault

a

‘qualitatively’

genocide.

approach.
•

Narrow: for genocide.

seductive enemy agents.

•

Intersectional:

Intersectional

analysis

of

the

crime

of

persecution ground by the ICTR Statute) not

AJ 2007

charged.
Abundant evidence of the intersection of

TJ 2005,

discrimination but narrow approach by the Trial

AJ 2007

Chamber: victims raped because of their ethnicity.
•

Ngirumpatse,
Nzirorera
TJ 2012,

persecution.

•

Narrow.

•

Interseccional.

Intersectional approach to articulate SGBV as an
act of genocide and as a CAH.

•

Pocar:

Tutsi women targeted through the media as

TJ 2003,

Karemera,

opinion:

Judge
intersectional

persecution. However, gender (not considered a

•

Dissenting

different act on appeal, hence, not an act of

case)

Muhimana

Chamber.
•

considered

Appeals

Foreseeability of SGBV as part of the common
plan.

for
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AJ 2014
Niyitegeka,

•

TJ 2003,
AJ 2004

•

Use of the media and propaganda to incite

•

Intersectional

only

massacres against the Tutsi.
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4.2.1

Genocidal rape: acknowledging the intersection of
ethnicity and gender

The ICTR is the only international criminal tribunal of the study that, from the start,
adopted an intersectional lens to interpret SGBV in relation with the broader conflict. In
Akayesu (TJ, 1998), the Trial Chamber dealt with SGBV committed by the local militia
(Interahamwe) and the police against displaced civilians of Tutsi ethnicity seeking refuge
in the commune under the responsibility of Akayesu.433 The trial judges identified the
inseparability of ethnic and gender identities in the attack noting that ‘[t]he rape of Tutsi
women was systematic and was perpetrated against all Tutsi women and solely against
them.’434 Accordingly, the Chamber found that ‘[s]exual violence was an integral part of
the process of destruction, specifically targeting Tutsi women and specifically
contributing to their destruction and to the destruction of the Tutsi group as a whole.’435

Prosecutor against Jean Paul Akayesu (Amended Indictment) ICTR-96-4-I, ‘Akayesu case’
(17 June 1997) paras 10 A, 12A, 12B. Akayesu was convicted under article 6(1) of the ICTR
Statute of genocide (including commission and direct and public incitement) and of the crime
against humanity of extermination, murder, rape, torture, and other inhumane acts. Akayesu
(Judgment) ICTR-96-4-T (2 September 1998).
434
Akayesu ‘TJ’ (n 145) para 732 (emphasis added).
435
Ibid para 731 (emphasis added).
433
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Akayesu´s intersectional interpretation of genocidal rape, inferring the intent to destroy
by considering the interlinked effects of gender and ethnic identities, is controversial in
terms of feminist gains. Charlesworth and Copelon find that this interpretation
overemphasizes the harm of the ethnic group by focusing on the reproductive
consequences of SGBV but obscuring women´s individual harms.436 MacKinnon,
however, considers that genocidal rape acknowledges the extreme harm (intent to
destroy) that SGBV can amount to, hence reflecting SGBV as an extreme form of gender
inequality.437 For this researcher, these views are not incompatible. What matters is that
ICL acknowledges all the harms of women, individual and collective. From this
consideration, Akayesu failed to address women´s individual harms but, undeniably, it is
a feminist victory recognising that SGBV can amount to an extremely grave harm that
has been deliberately used to destroy a collectivity.

Despite Akayesu´s break-through, an intersectional interpretation of genocidal rape has
been absent during the ICTR´s mandate until its very last case on SGBV. In Karemera
(TJ, 2012), the Court examined the instigation by the accused (a high-ranking officer of
the MRND party) to attack and destroy the Tutsi, including by means of mass SGBV.438
As in Akayesu, the Karemera trial judges identified the intersection of gender and
ethnicity compounding the intent to destroy, finding that women were raped and sexually
assaulted ‘to increase their suffering before they were killed by the assailants in the intent
to destroy’ the Tutsi.439 Significantly, the Appeals Chamber backed this approach by
using a language that resonates with intersectionality, holding that SGBV was ‘intricately

Charlesworth ‘Feminist Methods’ (n 81). R Copelon ‘‘Gender Crimes as War Crimes:
Integrating Crimes against Women into International Criminal Law’ (2000) 46 McGill L. J. 217,
228.
437
MacKinnon, ‘The ICTR´s Legacy on Sexual Violence’ (n 432) 102-103. For a more nuanced
approach see, Ali, ‘Sexual and Gender Based Crimes’ (n 23) considering that Akayesu did not
give precedence to Tutsi over gender identity, because both operated in conjunction targeting
Tutsi women.
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Prosecutor v Édourad Karemera and Matthieu Ngirumpatse, Joseph Nzirorera (Judgment and
Sentence) ICTR-98-44-T ‘Karemera case’ (2 February 2012) para 1295. Karemera was convicted
under article 6(1) and 6(3) of the Statute of genocide, rape as a crime against humanity and serious
violations of article 3.
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linked to the killing of members of the Tutsi group and intended to inflict further
suffering.’440

Occasionally, the ICTR Trial Chamber has used a narrow approach (neglecting gender)
to examine SGBV during the genocide, but adopted an intersectional approach to interpret
other crimes, such as persecution and other inhumane acts, both considered crimes against
humanity. In the Media case (TJ, 2003), concerning the incitement to exterminate the
Tutsi through the media, the trial judges did not examine the role of gender identity
compounding the ethnic genocide. However, the judges did stress this intersection to
articulate the narrative of persecution, explaining the gendered meaning and impact of
targeting Tutsi women during the ethnic persecution.441 The Court captured the
intersection of gender and ethnic violence finding that ‘By defining the Tutsi women as
an enemy [femmes fatales] the Kangura [newspaper] articulated a framework that made
the sexual attack of Tutsi women a foreseeable consequence of the role attributed to
them.’442 In another case, Niyitegeka (TJ 2003),443 the Trial Chamber identified the
gendered nature of ethnic violence examining a gruesome incident of sexual mutilation
charged as genocide and other inhumane acts.444 While the charges of genocide
overlooked the gendered consequences of the incident contributing to destroy the ethnic
group, its examination as other inhumane acts reflects an intersectional perspective.
Examining sexual mutilation as other inhumane acts, the trial judges demonstrated
understanding of the intersection of gender and ethnicity when they found that the sexual
mutilation amounted to a ‘serious attack on the human dignity of the Tutsi community as
a whole.’445

In my opinion, Niyitegeka and the Media cases are illustrative of the inconsistency of
judicial approaches examining SGBV at the ICTR and, more generally, in ICL. These
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cases reflect judicial awareness that SGBV during the genocide in Rwanda entailed
gender intersecting with ethnic violence. Yet, throughout its mandate, ICTR trial judges
overlooked investigating the gendered component of ethnic violence, despite the valuable
contribution of early precedents within the Court – i.e., Akayesu – that the judges must
have been aware of.

4.2.2

Persistence of the narrow approach

The adoption of a narrow approach and the lack of a gender analysis has been responsible
for the meagre number of convictions for SGBV at the ICTR, only representing 10% of
the total, despite the large-scale perpetration of this crime during the genocide.446 The
case analyses have identified two factors that explain these discouraging results regarding
SGBV as an act of genocide: a) the insufficient examination of SGBV incidents by the
prosecutor and judges,447 and b) the overemphasis on ethnicity in the legal analysis. As
the analysis shows, these features demonstrate the rootedness of the narrow approach
within the ICTR judiciary and confirm that the main feminist critique – bias in ICL
marginalizing the gendered causes and harms of SGBV– clearly applies to the ICTR.448

4.2.2.1 The meagre examination of SGBV

The ICTR´s limited examination of SGBV crimes must be considered within the
framework of the redistribution of roles and powers between the prosecutor and judges,
which varies across international criminal courts and tribunals. Judicial prerogatives
imply different degrees of discretion that may result in a distinct procedural treatment
B Norwejee ‘Your Justice is Too Slow’ Will the ICTR Fail Rwanda´s Rape Victims?’ (2005)
Occasional Paper 10, United Nations Research Institute for Social Development. Similarly, see
Kaitesi Genocidal Gender (n 432).
447
SK Wood ‘A Woman Scorned for the ‘Least Condemned’ War Crime: Precedent and Problems
with Prosecuting Rape as a Serious War Crime in the International Criminal Tribunal for Rwanda’
(2004)13 (2) Columbia Journal of Gender and Law, 274 - 327. The author emphasises the
prosecutorial failure to adequately indict for SGBV, despite evidence of its widespread
perpetration and the precedent set by Akayesu. This failure is attributed to inadequate
investigations, especially lack of skills to identify SGBV.
448
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(and outcomes) among courts, thus, limiting or expanding the possibility of a legal
examination of SGBV. For instance, the power to label the charges is a general, natural
power of the prosecutor. However, in some international courts, judges have discretion to
disagree with the prosecutor and to ‘requalify’ the charges. At the SCSL, the trial judges
requalified charges of forced marriage into sexual slavery in AFRC.449 At the ICC, pretrial judges have used this power, formally recognized by the Statute, to limit the
discretion of the prosecutor – not without criticism – requalifying charges of sexual
violence into other inhumane acts (in Kenyatta) and into outrages upon personal dignity
(in Bemba).450

Another example of imbalances in ICL´s redistribution of power, affecting the
examination of SGBV, is the temporal scope allowing the prosecutor to bring evidence
of new charges. This circumstance has particularly affected SGBV which, due to inherent
difficulties to obtain evidence of this crime, has resulted in the will to bring new evidence
and charges at a late stage in the proceedings. While at the ICC, the Lubanga trial judges
expressly prohibited the possibility of introducing new evidence once the trial had begun.
Conversely, this possibility has been permitted by other courts, like the ICTR in Akayesu
(explained below), thus, critically enabling the judicial examination of grave incidents of
SGBV, such as acts of genocide, that otherwise would have been left unaddressed.451
AFRC, ‘TJ’ (n 17). The Trial Chamber considered that count 7 charging sexual slavery and
forced marriage (as other inhumane acts) was duplicitous and prejudiced the right of the accused
to a fair trial, paras 92 - 95, 696.
450
The Rome Statute recognizes the Rules of Procedure and Evidence in article 21(1) as a source
to interpret the crimes. Regulation 55 of the ICC Rules of Procedure and Evidence allows the PreTrial and the Trial Chambers the possibility to change the legal characterisation of the facts
without exceeding the facts and circumstances described in the charges and amendments. ICC,
‘Regulations of the Court’ ICC-BD/01-05-16, 24 May 2004, regulation 55 (1). Kenyatta
‘Confirmation Decision’ (n 20) paras 265-266. The Prosecutor v. Jean-Pierre Bemba Gombo
(Decision on the Confirmation of Charges) ICC-01/05-01/08 (15 June 2009) paras 179, 181 - 182,
197, 212, 302. The Pre-Trial Chamber first requalified forced nudity (charged as other forms of
sexual violence) into outrages upon personal dignity. The prosecutor amended the charges in this
sense. However, then, the Chamber declined to confirm outrages and subsumed it into torture.
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chambers held different views concerning the right to introduce evidence of SGBV, hence,
determining its legal examination. For a closer look at the inconsistencies at the SCSL regarding
the introduction of new evidence of SGBV and the possibility of amending the indictment, see
Greijer S, ‘Thematic Prosecution of Crimes against Children’ in M Bergsmo (eds) Thematic
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At the ICTR, the distribution of power has been favourable to the prosecutor who has
held an exclusive discretion to label the charges and to introduce evidence of SGBV, even
when the trial had begun, as in Akayesu.452 This has implied that, in situations like
Rutaganda, where the prosecutor did not take any action, the judges were powerless to
examine acts of SGBV. In Rutaganda, concerning the responsibility of a high-ranking
member of the Interahamwe militia, the evidence of SGBV only emerged once the trial
had started as a result of questions asked by Judges Pillay and Aspergen.453 The situation
was similar to Akayesu one year earlier. Yet, while in Akayesu, the trial judges granted
the prosecutor the possibility of charging SGBV, seized by the prosecutor and resulting
in its successful prosecution as an act of genocide; in Rutaganda, a different prosecutor
did not seek to bring charges of SGBV when its existence was revealed at trial, therefore,
leaving the evidence of SGBV unexamined.454 Accordingly, the Rutaganda judgement
decision resulted in a narrow approach to the crimes that overlooked the gender analysis
of ethnic violence and, as a result, the examination of SGBV. In my view, situations like
Rutaganda raise the question whether a fixed redistribution of power in ICL is always
justified. In exceptional situations when there is abundant evidence of grave violations, a
legitimate solution may be adopting a more flexible approach to decide on the
examination of evidence and of the criminal conducts, either at the initiative of the
prosecutor or judges, and justified in the interests of justice.

Other ICTR cases demonstrate that the insufficient examination of SGBV was, rather than
due to the institutional redistribution of power, clearly attributable to the rootedness of
the narrow approach in the judicial thinking. In Kajelijeli (TJ, 2003), concerning the
responsibility of the bourgmestre of Mukingo for the crimes of his subordinates, the
prosecutor charged and contextualized patterns of SGBV occurring simultaneously to the
genocide. Even if the evidence brought by the prosecutor demonstrated a clear interlink
between gender and ethnicity – for instance, evidence of utterances and acts where a
Akayesu, ‘TJ’ (n 145) para 6.
Prosecutor v Georges Anderson Nderubumwe Rutaganda (Indictment) ICTR-96-3-I
‘Rutaganda case’ (13 February 1996). Also in this sense, note the case Nyiramasuhuko et al where
the Trial Chamber recognised that rape and SGBV can constitute acts of genocide but did not
enter conviction because the prosecutor did not bring charges in due time. Prosecutor
Nyiramasuhuko et al (Judgment and Sentence) ICTR-98-42-T (24 June 2011).
454
Rutaganda (Judgment and Sentence) ICTR-96-3-T (26 December 1999).
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perpetrator would say ‘I cannot fall on a Tutsi’ and then inserted a stud on her sexual
organ and kicked her – these factors were not considered sufficient by judges to agree to
a legal examination.455 Despite in Kajelijeli the trial judges admitted that SGBV had been
perpetrated during the genocide, the majority used its discretion to decline – without
further explanation – examining ‘the responsibility of the Accused for causing serious
bodily or mental harm to members of the Tutsi population,’ mainly committed through
SGBV.456 Kajelijeli illustrates that, in cases where the prosecutor has charged SGBV as
an act of genocide and provided substantive evidence of the intersection of gender and
ethnic discrimination, this interpretation has not been received by the trial judges, who
have adopted a narrow approach, refusing to examine evidence linking SGBV to the
accused. In my opinion, the Kajelijeli trial majority treated SGBV differently from other
crimes, such as killing, which may constitute bias in the jurisprudence. This was
suggested by Judge Ramaroson in her dissenting opinion, pointing out repeatedly the
majority´s lack of precision interpreting the involvement of the accused in different acts
of SGBV.457

4.2.2.2 Overfocus on ethnicity
An overemphasis on ethnicity at the cost of obscuring gender identity and harms is
another significant feature of the ICTR´s narrow interpretation of genocidal SGBV. In
these situations, as the decision-making was entirely dependent on judges, the
marginalization of gender cannot be attributed to imbalances of power but solely to the
judicial perception. In Muhimana (TJ, 2005) concerning the direct involvement of the
former councillor of Gishyita in gruesome SGBV during the ethnic attacks, the prosecutor
conducted a nuanced contextualization of SGBV making clear the exacerbation of
gender-based violence and discrimination against the victims.458 For example, the
Accused would utter: ‘I´m going to cut this woman, to disembowel this woman, to see
the position of the foetus in its mother´s womb;’ then, cutting off the woman into pieces,
455

Prosecutor v. Juvénal Kajelijeli (Amended Indictment) ICTR-98-44A-I (25 January 2001)
paras 2, 3.
456
Prosecutor v. Juvénal Kajelijeli (Trial Judgment) ICTR-98-44A-T (1 December 2003) para
844.
457
Ibid. Dissenting Opinion of Judge Arlette Ramaroson paras 26-41 finding consistent and
reliable evidence of the responsibility of the accused in acts of SGBV.
458
Prosecutor v. Mikaeli Muhimana (Judgment and Sentence) ICTR-95-1B-T ‘Muhimana case’
(28 April 2005).

102

he would remove the baby and let him cry to death.459 Although the trial judges found
that SGBV amounted to an act of genocide, their approach was problematic because the
Chamber ‘erased’ from the analysis the overtly gendered nature of discrimination and
harms.460 The judicial narrative merely noted, referring to some of the rapes, that the
Accused ‘specifically referred to the Tutsi ethnic identity of his victims.’ 461
A more explicit example of the rootedness of a narrow ethnic approach interpreting
SGBV is Gacumbitsi (TJ, 2004), addressing the responsibility of the bourgmestre of
Rusumo, for inciting violence.462 According to the evidence, Gacumbisti circulated with
a megaphone exhorting to rape and to sexually degrade Tutsi women and girls who had
‘refused to sleep with the Hutu’, and ‘not save a single snake’.463 Although the Trial
Chamber convicted Gacumbitsi of rape as genocide and as a crimes against humanity, the
judicial assessment is controversial because it relied on a purely ethnic perspective that
disregarded the gendered nature of rape. The rape of Witness TAS (a Hutu woman) is
telling. The trial judges stated that ‘through the woman, it was her husband, a Tutsi
civilian, who was the target.’464 Likewise, in its findings on genocide, the Chamber
concluded that rape and SGBV caused serious physical harm ‘to members of the ethnic
group’ assimilating, again, SGBV with ethnic violence and obscuring gender
discrimination and harms.465 As Buss has noted, in Gacumbisti the ICTR considered
[TAS´s] rape not a crime against her person but against her husband due to a ‘onedimensional’ interpretation of mass rape constrained to the ethnic dimension of the
conflict.466 Gacumbitsi constitutes another example of a narrow interpretation of
genocidal SGBV at the ICTR and its consequences, eclipsing gender discrimination and
the ensuing gendered harms taking place during the ethnic genocide.
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4.2.3 Dissenting opinions challenging the narrow approach
A couple of dissenting opinions questioning the majority´s narrow approach with
intersectional interpretations is another distinctive feature of the ICTR jurisprudence and
is illustrative of the divisiveness of inconsistent interpretations of SGBV as an act of
genocide. Kajelijeli (TJ, 2003)467 and Rukundo (AJ, 2010)468 are representative of this
debate taking place both at the intra-chamber and inter-chamber levels. This judicial
divisiveness raises legitimate concerns for victims about what course of interpretation
(narrow or intersectional) the judges may choose to follow. However, the dissent of
certain judges brings value to the debate for two reasons important for this study: these
judicial opinions confirm the applicability of an intersectional approach to interpret
SGBV and, critically, show that the application of this approach would have resulted in
more efficient outcomes adjudicating SGBV as an act of genocide in the judgment
decisions.
In Kajelijeki (see 4.2.2), the Trial Chamber found that SGBV had been perpetrated during
the genocide but declined to examine its linkage with the accused without justification,
merely concluding that he had the intent to destroy the ethnic group by killing.469 This
reasoning demonstrates judicial misunderstanding of the gendered nature of violence that,
as the patterns of exacerbated SGBV showed, was taking place simultaneously to the
ethnic attack. In her dissenting opinion from the majority, Judge Ramaroson adopted a
different approach that, by examining the way SGBV was interlinked with ethnic
genocide, reached a different conclusion from the majority.470 The Judge, first,
contextualized key aspects of the evidence of SGBV overlooked by the majority,
including the physical presence of the accused, his eye-contact with the victims, and the
visibility in the scene of the crimes, allowing victims to identify the accused. As a result,
Judge Ramaroson found ‘substantial, specific and corroborative evidence’ of time, place
and action that Kajelijeli was responsible for the rapes by ordering, instigating and aiding
and abetting.471 With this insight, the dissenting opinion provided a more accurate account
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of the role of SGBV than the majority decision. The improved contextualization of SGBV
explained by this judicial dissent allowed a clear explanation of the roles of both gender
and ethnic identities inextricably linked in the narrative of the opinion which is
reminiscent of Akayesu. This intersection had the grave meaning and effect, according to
Judge Ramaroson, that rape was ‘a component of the process to destroy ... The intent to
destroy the minds and lives of Tutsi women can be inferred from the utterances made by
Kajelijeli’ and from the trauma of victims.472
Rukundo is a more explicit illustration of the inconsistency of judicial interpretations to
examine SGBV at the ICTR, reflecting divisiveness not only between the trial and appeals
chambers (inter-chamber) but also within the appeals chamber (intra-chamber) as
established by the partially dissenting opinion of Judge Pocar. The controversy concerned
the sexual assault of CCH, a young Tutsi woman taking refuge at the seminary where
Rukundo was a chaplain, in Kabgayi.473 The Trial Chamber contextualised the sexual
assault in light of the surrounding circumstances, revealing that the gendered crime was
inseparable from ethnic factors such as the mass killings of the Tutsi, the victim´s
condition as a refugee and Rukundo´s utterances conveying ethnic hatred against her
family and ethnic identity.474 As a result, the Trial Chamber found that the sexual assault
constituted an act of genocide.475
In the appeal, the majority reversed the conviction (Judge Pocar partly dissenting) arguing
that the sexual assault was ‘qualitatively different’ from other acts of genocide and could
be construed as an ‘opportunistic’ act, therefore, not related to the genocidal violence
taking place at the time.476 This finding of the appeals majority conveyed a narrow
approach to interpret SGBV that had the effect of marginalizing gender identity and harms
in ICL. The majority relied on the assumption that SGBV was ‘qualitatively’ different
from other crimes, therefore, de-linked from the ethnic violence. This approach was
misguided because it precluded the examination of SGBV as an act of genocide, thereby,
obscuring its gravity in the appeals judgment. In his partial dissent, Judge Pocar
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questioned the disengagement of the appeals majority with the sexual assault, stressing
the need to investigate its links (read intersection) with the ethnic violence to understand
its true nature. His statement was solemn stressing that, by not considering ‘the context
surrounding’ the sexual assault, the majority did ‘not fully appreciate the seriousness of
his crime’, concluding that it constituted an act of genocide.477According to Oosterveld,
Judge Pocar interpreted the sexual assault from an intersectional approach and offers a
model of gender-sensitive contextualization establishing the ‘linkages’ between SGBV
and the broader ethnic context which is key revealing its gravity as an act of genocide.478

4.2.4. Obscuring the gendered harms of SGBV
Even if the ICTR has, at times, identified the interplay of gender and ethnicity as
underpinning ‘causes’ of SGBV during the genocide, the Court has left the individual
gendered harms of this violence unaddressed by an overemphasis on the harm of the
ethnic group in the legal examinations. Only in one incident did the ICTR give visibility
to the string of individual gender harms – sexual, social, economic, and family spheres –
arising from SGBV in the judicial narrative. Examining the testimony of rape of Witness
JJ, a Tutsi woman, the trial judges in Akayesu noted her ‘humiliation’ as a mother due to
her public nudity and rape by young men, her second marriage after the violence, and her
incapacity to farm to make a living because she could not use a hoe anymore and ‘she
used to live on the food that she could grow.’479 The judicial recording of Witness JJ´
experience is a unique precedent of the multi-faceted harms of SGBV whose visibility
should be generalized in judicial decisions to touch base and reflect the real scope of
victims´ harms resulting from SGBV during the genocide, and whose perspective is
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essential to inform effective reparations that address their living difficulties in the postconflict.
The ICTR´s poor record of recognizing individual gendered harms during the genocide
is even more problematic for men than for women. Although male SGBV was prevalent
during the genocide, it was not examined by ICTR judges except on one occasion where,
nonetheless, the Court stressed the group ethnic harm but obscured the individual
gendered harm caused by SGBV.480 The incident concerned the decapitation, castration
and hanging of the sexual organs of Assiel Kabanda, a prominent Tutsi elder
businessman. The Court addressed this episode in two cases where it adopted inconsistent
approaches to interpret SGBV overlooking, on both occasions, male gender identity. In
Muhimana, the trial judges did not examine SGBV against Kabanda at all and only
examined his killing.481 Differently, in Niyitegeka, the Trial Chamber found that the same
incident constituted an act of genocide and an inhumane act as a crime against humanity
because it constituted ‘a serious attack on the human dignity of the Tutsi community as a
whole’.482
These findings overlooked the key role of the attack against male gender identity to bring
into effect the specific harms for which the accused was convicted. Niyitegeka is the only
case convicting of SGBV against men at the ICTR.483 On the one hand, the finding is
valuable recognizing the extended effects of male SGBV upon the ethnic group. On the
negative side, it demonstrates that the Court did not tackle the gendered component of the
crime, which had negative repercussions because the decision failed to explain the deeper
meaning of that conduct. According to Kaitesi, Kabanda´s incident conveyed the
intrinsically gendered nature of SGBV during the genocide as a means of ‘symbolic
communication’ between manhood and sexuality in the Rwandan cultural context where,
by committing SGBV, perpetrators intended to target the security, defence, and future of
the Tutsi.484
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The ICTR has only occasionally identified the intersection of gender and ethnicity
underpinning genocidal SGBV and, on those rare occasions (Akayesu, Karemera,
Niyitegeka), it has overemphasized the ethnic group harm at the cost of eclipsing
individual gendered harms. This interpretation of intersectionality is problematic and
misses the point of the intersectional analysis which is to uncover the workings of
compounded discrimination (on gender and other grounds) to better understand how it
affects victims´ experiences of harm and to provide an effective remedy. Accordingly,
the ICTR analysis of genocidal SGBV confirms the feminist critique that ICL has made
the reproductive consequences of SGBV for the group the hallmark of this crime, thereby
dissociating this crime from its origins in gender inequality and resulting gendered harms
and emptying the intersectional analysis of its essence.485

4.2.5 ICTR conclusion
The ICTR´s interpretation has been marked by a narrow, purely ethnic approach to SGBV
as an act of genocide except in its very first and last cases, Akayesu and Karemera. This
is explained by factors such as the underrepresentation of SGBV in the charges
(Rutaganda), in judicial examinations (Kajelijeli) and an overemphasis on ethnicity
(Muhimana, Gacumbitsi) which have resulted a failure to convey the gendered nature of
genocidal SGBV in judicial decisions. However, this one-dimensional ethnic trend of the
majority has also been questioned. In a couple of enlightening dissenting opinions
(Kajelijeli, Rukundo), ICTR judges have interpreted SGBV with intersectional-like
approaches that led them to different conclusions from the majority, finding evidence of
SGBV as an act of genocide. While these dissents reflect divisiveness and inconsistent
interpretations, they are valuable authoritative interpretations acknowledging the need for
intersectionality and the more effective outcomes of this approach adjudicating SGBV.
Nonetheless, unmistakably, all ICTR cases, even those identifying the intersecting causes
of SGBV, overemphasized the group – ethnic – harm and eclipsed the individual –
gendered – harms in judicial decisions. This misses an important point of intersectionality
which is linking the root causes of violence with individual harms, in view of effective
reparations.

485

Charlesworth ‘Feminist Methods’ (n 81) 387. Copelon ‘Gender Crimes’ (n 436) 228.
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4.3 THE SCSL: SGBV AS AN ACT OF TERRORISM
The SCSL was created for the prosecution of international crimes committed during the
internal armed conflict in Sierra Leone, from 1996 to 2002. 486 This analysis concerns
SGBV with regards to the war crime committing acts of terror (see Table 4), which is
defined by the specific element of spreading terror among the civilian population.487
Accordingly, the study of this crime considers the intersection of gender and political
discrimination, inherent to the nature of SGBV (gender component) and terrorism
(political component).488 Contrary to the overtly ethnic trend of the ICTY and ICTR,
the SCSL analysis reflects a progressive evolution in the judiciary´s interpretation of

486

The Court was established by Security Council Resolution 1315 (2000) to prosecute
international crimes committed since 1996. It ceased its mandate in 2013 handing over to the
Residual Court for Sierra Leone. See Residual Special Court for Sierra Leone (2013)
<http://www.rscsl.org/>accessed 1 March 2021. The Residual Special Court was established
pursuant to agreement reached between the Government of Sierra Leone and the United Nations
on 11 August 2010, ratified by the Parliament on 15 December 2011. The conflict in Sierra Leone
opposed three non-state armed groups to the legitimate Government: the Revolutionary United
Front (RUF, founded in Libya and starting operations in Sierra Leone in 1991), the Civil Defence
Forces (CDF, mostly traditional hunters, including Kamajors), and the Armed Forces
Revolutionary Council (AFRC, with dissidents of the armed forces, also called ‘Junta’). These
armed groups led a campaign to terrorise the civilian population considered Government
sympathisers using SGBV as a key crime to inflict fear among the population, including through
systematic rape, sexual slavery, forced marriages and other forms of SGBV. Perpetrating
international crimes was a means to gain control over the territory, especially diamond-rich areas,
that could be exchanged for external support in return for assistance. In this context, the AFRC
and RUF alliance acted in concert with the Liberian armed forces, directed and controlled by
former Liberian President Charles Taylor.
487
International criminal tribunals have defined elements of the war crime of acts of terrorism as
including the following elements: (i) Acts or threats of violence against the civilian population
causing death or serious injury to body or health; (ii) wilfully making the civilian population or
individual civilians not taking direct part in hostilities the objects of those acts or threats of
violence, and (iii) carrying out these acts with the specific intent of spreading terror among the
civilian population (emphasis added). See, Prosecutor v Moinina Fofana and Allieu Kondewa
(Appeals Judgment) SCSL-04-14-A ‘CDF case’ (28 May 2008) para 350. SCSL. RUF, ‘TJ’ (n
380) para 113; Prosecutor v Stanislav Galić (Trial Judgment) IT-98-29-T ‘Galić case’ (5
December 2003) para 133.
488
Despite the lack of a universal definition of terrorism in international law, this crime is largely
recognized as an inherently political crime. P Chalk, ‘The Nature of Contemporary Terrorism:
Problems of Definition’ in West European Terrorism and Counterterrorism (Macmillan 1996) 9,
10. DE Georges-Abeyie, ‘Political Crime and Terrorism – Toward an Understanding’ (1980)
NCJRS 313-332. S Shukla, ‘Emerging New Trends of Terrorism: Challenges Before the United
Nations’ (2006) 67(1) The Indian Journal of Political Science 16.
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SGBV, (i) shifting from a narrow approach in its first cases and (ii) progressively
consolidating an intersectional interpretation of SGBV as an act of terrorism.

Table 4. SCSL cases with judicial findings on SGBV as an act of terrorism
Cases

Key issues

Judicial approach to
discrimination

Moinina Fofana

•

The Trial Chamber rejected the possibility

•

Narrow: lack of gender

and Kondewa

to amend the indictment to introduce

analysis.

“CDF”

charges of SGBV.

analysed.

SGBV

not

TJ 2007, AJ 2008
Brima, Kamara

•

The Trial Chamber dismissed the allegation

•

Narrow: SGBV considered

and Kanu

that SGBV was a central part of the

unrelated to the terrorist

“AFRC “

campaign

campaign.

TJ 2007, AJ 2008

population, considering it opportunistic.
•

to

terrorise

the

civilian
•

Intersectional:

forced

Forced marriage subsumed under the crime

marriage

of sexual slavery. The partly dissenting

conduct of ‘similar gravity’

opinion of Judge Dotherty argued that

to other inhumane acts by

forced marriage was an autonomous crime,

assessing an intersection of

backed by the Appeals Chamber.

factors (partly dissenting

considered

a

opinion of Judge Doherty,
confirmed by the Appeals
Chamber).
Sesay,

Kallon

•

The Trial Chamber supported the allegation

•

Intersectional:

illustrative

and Gbao

that SGBV was a central part of the

of

“RUF”

campaign

interpretation

TJ 2009,

population.

throughout the decision,

SGBV (rape, forced marriage/sexual slavery

from the applicable law to

and outrages) considered acts of terrorism.

the sentencing judgment.

AJ 2009

•

•

to

terrorise

the

civilian

an

intersectional
of

SGBV

The gendered effects of SGBV upon the
civilian group identified as the key element
to recognize SGBV as an act of terrorism.

Taylor
TJ 2012, AJ 2013

•

The prosecutor and the trial and appeals
chambers followed the same intersectional
interpretation of SGBV backed by the Court
in the RUF precedent to consider SGBV an
act of terrorism.

•

Intersectional, along the
lines of RUF.
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•

The finding reflects the evolution in the
judicial interpretation, because the same
chamber that adopted a narrow approach
to SGBV considering it opportunistic (in
AFRC) considered it now an act of terrorism
based on an intersectional interpretation.

4.3.1

An initial narrow approach

The two initial cases at the SCSL – CDF and AFRC – reflect a narrow approach within
the judiciary that, by excluding a gender perspective, precluded the finding that SGBV
was ‘part of’ the terrorist campaign and, therefore, amounted to an act of terror. The
analyses that follow reflect that trial judges accorded to SGBV a different treatment
compared to other international crimes: in CDF by refusing the possibility of amending
the indictment and charging SGBV and, in AFRC, by considering SGBV an opportunistic
crime. Critically, because of these narrow approaches, SCSL judges failed, in this initial
stage, to identify the causes, harms and gravity of SGBV as an act of terror. These cases
stand in stark contrast with the opposite results obtained by applying – in the same conflict
situation – an intersectional approach, in RUF and Taylor, object of the next section.
In The Prosecutor v. Moinina Fofana and Allieu Kondewa (CDF, TJ 2007), concerning
the crimes of the Civil Defence Forces (CDF) against the civilian population, the
prosecutor did not initially charge SGBV.489 Close to the beginning of the trial, the judges
dismissed the prosecutor´s request to amend the indictment to include charges of SGBV.
They argued that the request was not timely and would negatively affect the rights of the
accused to a fair and expeditious trial.490 Judge Itoe, concurring with the majority, stated
that introducing ‘gendered evidence’ would amount to ‘prejudicial evidence’ because it
is ‘of a nature [as] to cast a dark cloud of doubt on the image of innocence that the

489

The Prosecutor v. Samuel Hinga Norman, Moinina Fofana, Allieu Kondewa (Indictment)
SCSL-03-14-I ‘CDF case’ (February 2004).
490
CDF case (Decision on Prosecution Request for Leave to Amend the Indictment) SCSL-0414-PT (20 May 2004) para 86. The trial judgment started on 3 June 2004.
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Accused enjoys under the law.’491 The Trial Chamber dismissed the possibility of an
interlocutory appeal arguing an absence of exceptional circumstances that would have
justified the admissibility of new evidence.492 As a result, SGBV was excluded from the
judicial examination.493
The Trial Chamber´s interpretation of SGBV leads to bias in ICL jurisprudence.
According to Oosterveld, Judge Itoe´s opinion reflects a conception of gender-based
violence more likely to ‘impugn’ the reputation of defendants than other international
crimes.494 This differentiated treatment of SGBV was noted by the Appeals Chamber,
which dismissed the decision of the trial majority finding that the right to a fair trial cannot
be breached by the introduction of evidence (of SGBV) that is relevant for the charges.495
With this statement, the Appeals Chamber meant that evidence of SGBV is not inherently
more prejudicial than evidence of other crimes and requires a similar treatment.496 Also,
the appeals decision is relevant because it admitted the need for a flexible approach to
introduce new evidence of SGBV in the indictment, even at a late stage which (as abovementioned) has been a contested issue leading to imbalances of power decisive to
prosecute and adjudicate SGBV crimes successfully (e.g. Akayesu) or precluding this
possibility (e.g. Lubanga).
In the case Prosecutor against Alex Tamba Brima, Ibrahim Bazzi Kamara and Santigie
Borbor Kanu (AFRC, TJ 2007), the Court dealt with the crimes of the AFRC armed group

491

CDF (Separate Concurring Opinion of Hon. Justice Benjamin Mutanga Itoe on the Chamber
Majority Decision on Prosecution Motion for a Ruling on the Admissibility of Evidence) SCSL04-14-PT (24 May 2005) para 78.
492
CDF, Dissenting Opinion of Justice Pierre Boutet on the Majority Decision on Request for
Leave to Appeal Decision on Prosecution Motion for a Ruling on Admissibility of Evidence,
SCSL-04-14-T (9 December 2005). Judge Boutet dissented from the Majority arguing two aspects
of fundamental importance over why SGBV evidence must be admitted: ‘impact on the fairness
of the proceedings,’ and the right of victims to have these crimes prosecuted ‘with all due respect
of the rule of law’ paras 9 and 10.
493
CDF (Trial Judgment) SCSL-04-14-T-785 (2 August 2007). The Chamber found Fofana
guilty of the war crimes: violence to life and health (especially murder), pillage and collective
punishment. Kodewa was found guilty of the same acts and, in addition, of the use of children to
actively participate in hostilities.
494
V Oosterveld, ‘Lessons from the Special Court for Sierra Leone on the Prosecution of GenderBased Crimes’ (2009) 17(2) Journal of Gender, Social Policy & the Law.
495
CDF, ‘AJ’ (n 487) paras 445 - 446.
496
Oosterveld, ‘Lessons from the SCSL’ (n 494) (emphasis added).

112

against the civilian population (1996 - 2000).497 This time, the prosecutor considered
SGBV a ‘central part of’ the AFRC´s terrorist campaign, including through rape, sexual
slavery, forced marriage, other forms of SGBV, other inhumane acts, and outrages upon
personal dignity charged as the war crime committing acts of terrorism.498 Despite
evidence of the patterns of SGBV and its exacerbation, the trial judges found that its
primary purpose was not to spread terror but ‘to take advantage of the spoils of war, by
treating women as property and using them to satisfy their sexual desires and to fulfil
other conjugal needs.’499 This approach was confirmed by the Appeals Chamber.500
The finding that patterns of widespread and systematic SGBV amounted to treating
women as ‘spoils of war’ and were, therefore, opportunistic reproduces patriarchal
misconceptions in ICL. It relegates SGBV to the private sphere, hence disregarding its
interlink with the public political domain of international crimes, that makes invisible the
gravity of SGBV in armed conflict.501 Indeed, the interpretation of AFRC trial judges, that
massive SGBV was opportunistic and amounted to treating women as ‘spoils of war’,
was problematic. It de-linked SGBV from the broader context of perpetration. As a result,
the judges failed to see that SGBV was an inherent part of the terrorist campaign, which
precluded its identification as an act deliberately used to instil terror and involving a
specific and aggravated intent. The AFRC trial judgment is another example of the
detrimental effects of the narrow approach in ICL where, by disregarding the way gender
– and SGBV – intersected with the broader attack, the judicial analysis obscured and
misrepresented the gravity of SGBV in the conflict in Sierra Leone.502
Despite AFRC´s narrow interpretation of SGBV regarding terrorism, this case is
important because it initiates the process of intersectional interpretations of SGBV at the
SCSL. This concerned the individual crime of forced marriage. The prosecutor charged,

AFRC, ‘TJ’ (n 17). The Accused, acting under a common plan, were convicted under articles
6(1) and 6(3) of the SCSL Statute of the war crimes of terrorism, collective punishment, violence
to life, outrages upon dignity, conscripting and using children in hostilities, and pillage, and of
the crimes against humanity of murder, extermination, enslavement and rape.
498
Prosecutor against Alex Tamba Brima, Ibrahim Bazzi Kamara and Santigie Borbor Kanu,
(Further Amended Consolidated Indictment) SCSL-2004-16-PT (18 February 2005). Note that
SGBV was charged not only as war crimes but cumulatively as crimes against humanity.
499
Ibid.
500
AFRC (Appeals Judgment) SCSL-2004-16-A (22 February 2008).
501
Charlesworth and Chinkin, The Boundaries of International Law (n 10).
502
AFRC, ‘TJ’ (n 17) para 1459.
497
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for the first time, forced marriage as the crime against humanity of ‘other inhumane
acts’,503 which the trial majority dismissed, subsuming it within the crime of sexual
slavery.504 Judge Doherty dissented. Her partly dissenting opinion constitutes a
remarkable analysis justifying, from an intersectional lens, that forced marriage must be
considered an autonomous crime because it has a ‘similar gravity’ to other inhumane acts
as a crime against humanity.505 Judge Doherty´s analysis focused on the interaction
(intersection) of factors to assess the ‘similar gravity’ of SGBV considering the ‘effects’
of forced marriage for the individual victims, their ‘personal circumstances’ and
identities, and the ‘context’ of perpetration.506 The approach was endorsed by the Appeals
Chamber, resulting in the recognition of forced marriage as an international crime, an
offence characterized by its gendered causes and effects, and assessed by looking at
individual experiences of harm.507
AFRC´s interpretation of forced marriage is a tipping-point in the evolution of the SCSL.
In subsequent cases (RUF and Taylor), the Court adopted a more victim-centred and
contextual approach considering the way gender (inherent to SGBV) intersected with the
terrorist attack taking place simultaneously and resulting in a more efficient
understanding of SGBV as an act of terror. Judge Doherty´s partly dissenting opinion –
as those of Judges Pocar and Ramaroson at the ICTR – set another valuable example of
the power of intersectional interpretations within the judiciary to provide, by the
engendering of violence, a more accurate account of the causes and harms of SGBV
crimes than those precedents featuring a narrow approach.

4.3.2

Shifting to intersectionality

The same composition of the Trial Chamber that had interpreted SGBV narrowly and delinked from the terrorist campaign in CDF and AFRC, adopted an intersectional lens to
interpret SGBV in subsequent cases. As a result, the SCSL Trial Chamber reached a
different conclusion: the patterns of SGBV committed in the armed conflict in Sierra
AFRC, ‘Further Amended Consolidated Indictment’ (n 498).
AFRC ‘TJ’ (n 17) paras 1126, 1130, 1183.
505
Ibid, Partly Dissenting Opinion of Judge Doherty on count 7 (sexual slavery) and count 8
(forced marriage).
506
Ibid paras 51 - 55.
507
AFRC ‘AJ’ (n 500) para 200.
503
504
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Leone were now interpreted as ‘part of’ the broader attack and considered to amount to
the war crime committing acts of terrorism. Indeed, the six SCSL judges adjudicating in
CDF (Itoe, Bankole, Boutet) and in AFRC (Sebutinde, Doherty and Lussick) changed
their interpretation from a narrow to an intersectional lens in the RUF and Taylor cases,
respectively. Although at first sight, this shift in the judicial reasoning may convey
judicial inconsistency interpreting SGBV, a deeper analysis reveals this fact as a positive
evolution in the Court´s thinking on gender and SGBV. Further, the intersectional
approach adopted by the RUF and Taylor trial judges was confirmed in both cases by the
Appeals Chamber, thereby, consolidating an intersectional approach to interpret SGBV
as an act to inflict terror on the civilian population.
The interpretation of SGBV from an intersectional perspective concerned similar patterns
of violence in RUF (TJ, 2009) and in Taylor (TJ, 2012). These patterns involved
systematic SGBV against women and girls during the attacks, and were followed by the
abduction, rape, forced marriage and sexual slavery of women and girls within the armed
group.508 In RUF, the Court addressed the crimes of the Revolutionary United Front
(RUF)509 and, in Taylor, those of the RUF/ARFC and the Liberian Fighters, between
November 1996 and January 2002, assisted or encouraged by Taylor, President of Liberia
at the time.510 In both cases, the prosecutor led the process identifying the intersection of
gender and political violence from in the indictment, considering SGBV an integral ‘part
of’ the campaign of terror against those perceived as Government sympathisers.511 The
trial judges backed the prosecutor´s approach with statements that resemble a rectification
of their previous narrow understanding of SGBV. In RUF, the Trial Chamber found that
SGBV was ‘not intended for personal satisfaction or as a means of sexual gratification
…[but] the savage nature of such conduct against the most vulnerable members of society
demonstrates that these acts were committed with the specific intent of spreading fear
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In both cases the Court addressed similar crimes. Crimes of SGBV were also charged as
outrages upon personal dignity. Other crimes included: the war crimes of terrorism, unlawful
killings, physical violence, conscription, enlistment and use of children in hostilities, and pillage,
and the crimes against humanity of forced labour and enslavement. See RUF TJ (n 380). The
Prosecutor against Charles Ghankay Taylor (Trial Judgment) SCSL-03-01-T ‘Taylor case’ (18
May 2012).
509
RUF (Corrected Amended Consolidated Indictment) SCSL-04-15-PT (2 August 2006).
510
Taylor (Amended Indictment) SCSL-2003-01-I (17 March 2006).
511
RUF ‘Corrected Amended Consolidated Indictment’ (509) para 43. Taylor ‘Amended
Indictment’ (n 510) para 23.
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amongst the civilian population.’512 In Taylor, the Trial Chamber reached a similar
finding.513 Both cases, RUF and Taylor, mark a shift of trend interpreting SGBV at the
SCSL integrating intersectionality. As the judgment decisions reveal (see next chapter),
an intersectional approach to examine SGBV as an act of terrorism provided a more
accurate understanding of its deeper causes (gender discrimination and the aim to inflict
terror to civilians) and its harms (SGBV as an individual and a group harm).
The SCSL´s integration of an intersectional approach raises the question of what factors
made this process possible when compared with other international tribunals, as the ICTY
and ICTR, stuck in a narrow approach. According to Oosterveld, a ‘best practice’ at the
SCSL was the consideration of SGBV as a priority by all prosecutors. 514 This entailed
‘multifaceted and contextualised’ investigations to understand ‘how SGBV fits into the
larger crime pattern,’ multi-disciplinary teams (including gender and local experts), and
regular outreach to the community.515 Also, the SCSL’s in-country location facilitated
many investigative opportunities: access to SGBV evidence, improved understanding of
the context and links between SGBV and customary and belief systems, consultation with
the community and engagement with the local authorities.516 These factors ensured a good
grasp of cultural and traditional practices at the OTP. As a result, they enabled the
prosecutor to understand the intersection of discrimination – how the gendered effects of
SGBV terrorized the civilian population – and to explain it to judges, especially through
witness narratives dealing with forced marriage, sexual slavery and rape. The SCSL’s
experience flags the challenge of outreach (saving the distance between the field, read
victims, and the court) as a central factor to understand the linkages of SGBV with the
broader context enabling the operationalization of an intersectional analysis.

RUF ‘TJ’ (n 380) para 1348 (emphasis added).
Taylor ‘TJ’ (n 508). The Chamber stated that gender-based crimes were ‘part of a campaign’
of rape and sexual slavery committed by members of the AFRC/RUF ‘not merely as a means of
sexual gratification, but in order to spread terror among the civilian population,’ paras 2037-2038.
514
V Oosterveld, ‘Prosecuting Sexual Violence at the SCSL’ Intlawgrrls (18 December 2017)
<https://ilg2.org/2017/12/18/prosecuting-sexual-violence-at-the-special-court-for-sierra-leone/ >
accessed 24 February 2021.
515
Ibid.
516
Ibid.
512
513
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4.3.3 SCSL conclusion
The SCSL analysis demonstrates a clear evolution in the judicial thinking, from a narrow
towards an intersectional interpretation of SGBV, allowing its interpretation as an act of
terrorism. This process was ground-breaking. It demonstrates that judicial thinking is not
set in stone and the potential dynamism of interpretations, evolving from a patriarchal
lens towards a richer gender and intersectional perspective of the causes and
consequences of SGBV. Most importantly, the SCSL process demonstrates the benefits
of intersectional interpretations to provide a more accurate account of the nature of SGBV
crimes. These improvements include revealing the aggravated causes and harms of
SGBV. This conduct was conveyed as an act of gender discrimination and,
simultaneously, used to inflict terror. An intersectional lens demonstrated that individual
acts of SGBV are (often) interlinked with other (broader) international crimes.517

4.4. THE ICC: SGBV AGAINST GIRL SOLDIERS AND AS AN ACT OF
PERSECUTION
The analysis of the ICC addresses two international crimes: SGBV against girl soldiers,
a very prevalent conduct involving the intersection of gender and age, 518 and SGBV as
an act of persecution (recognized by the Rome Statute on gender grounds for the first
time) and whose specific discriminatory intent makes this crime apt for intersectional
interpretations (see Table 5).519 As noted in chapter 1, the vague definition of gender
A Martin ‘Intersectionality: Explaining SGBV Interlinked with Terrorism and Other
International Crimes’ Vol 1: 2 (2020) Journal of Human Trafficking, Enslavement and Conflict
Related Sexual Violence, Special Issue on the nexus between terrorism, human trafficking and
conflict-related sexual violence 136, examining the interlink of SGBV with the broader crimes of
terrorism and persecution as a result of the intersection of discrimination.
518
Rome Statute (n 7) article 8 (2)(b)(xxvi) and 8(2)(e)(vii) referring to international and noninternational armed conflicts codifies ‘Conscripting or enlisting children under the age of fifteen
years into the national armed forces or using them to participate actively in hostilities.’ Elements
of Crimes (n 64): The elements of crimes completing this definition require, in addition, that the
conduct took place ‘in the context or was associated’ with an armed conflict, and awareness by
the perpetrator of the factual circumstances establishing the armed conflict.
519
Rome Statute (n 7) article 7(1)(h). Elements of Crimes (n 64) guiding the Court´s interpretation
of the crimes, include the following elements of the crime of persecution: i) severe deprivation of
fundamental rights, ii) targeting by reason of the identity of a group or collectivity, iii) based on
political, racial, national, ethnic, cultural, religious, gender as defined in article 7(3) of the Statute,
or other grounds universally recognized, iv) committed in connection with any crimes within the
517
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under the Statute, and the resulting need for guidance, have led the prosecutor to adopt
two policy papers, on SGBV and on children, that acknowledge gender as a social and
intersectional concept.520 Importantly, the analysis findings on the two selected crimes
(SGBV against girl soldiers and persecution) show an evolving trend in judicial
interpretations at the ICC that can be divided in three stages and is marked by the adoption
of those prosecutorial policies: initially, the ICC adopted a clear narrow approach that
overlooked gender; then, the Court has progressively integrated gender in SGBV
interpretations and, more recently, it is showing an incipient interpretation of gender
intersecting with other grounds.

Table 5. ICC cases with judicial findings on SGBV against girl soldiers and as an act of
persecution.
Cases

Key issues

Judicial approach to

involving

discrimination

SGBV against
girl soldiers
Lubanga

•

TJ 2012, AJ 2014

•

Lack of gender analysis resulted in large-

•

Narrow

scale SGBV neither being charged nor

•

Intersectional:

examined.

the dissenting opinion of

The issue of the protection of girl soldiers

Judge Odio Benito raised

from SGBV was left unaddressed.

the need to examine SGBV
against girl soldiers arguing
that their age and gender
made their experience as
children “used” in hostilities
unique and aggravated.

Katanga TJ 2014

•

Rape and sexual slavery found to be

•

Narrow:

gender

(appeal

‘integral’ to the attack but not part of the

discrimination overlooked.

discontinued)

common

No

plan,

assessment
responsibility.

of

which

precluded

individual

the

criminal

sufficient

links

established between SGBV
and the attack.

jurisdiction of the Court, v) committed as part of a widespread or systematic attack against a
civilian population, vi) knowledge or intention that the conduct be part of such attack.
520
Oosterveld, ‘The Definition of ‘Gender’ (n 8). ICC - OTP SGBC Policy’ (n 1) para 27. ICC OTP ‘Policy Paper on Children’ (n 60) para 37.
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•

Chui
TJ 2012, AJ 2015

Lack of gender analysis dealing with SGBV
perpetrated

during

the

attack

•

Narrow.

and

regarding the use of children in hostilities.
•

Acquitted.

Cases

Key issues

Judicial approach to

involving

discrimination

SGBV against
girl

soldiers

and as an act
of persecution
Ntaganda

•

TJ 2019, AJ 2021

Gender analysis of SGBV during the attacks

•

and following their abduction by the armed
group
•

for

the

purpose

of

Intersectional:
-

sexual

identities

of

girl

exploitation.

soldiers justified the

The Court established its jurisdiction over

rationale to protect

the sexual slavery and rape of girl soldiers

them from SGBV.
-

based on the CIL/jus cogens nature of these

SGBV considered a tool
to attack the Lendu.

acts.
•

The gender and age

-

SGBV against girl soldiers considered

SGBV

against

girl

virtually foreseeable as a result of the

soldiers considered an

common plan to attack the Lendu.

integral component of
the functioning of the
armed group and of the
ethnic conflict.
•

Narrow: persecution only
charged and examined on
ethnic grounds.

Ongwen

•

Widespread and systematic SGBV during

TJ verdict 2020,

the attack and within the LRA (forced

sentence 2021

marriage, sexual slavery, rape).
•

•

•

Intersectional:
-

Recognition

of

the

strategic

role

of

Acknowledgment of an institutionalized

recruiting

boys

(as

policy of SGBV within the LRA.

soldiers) and girls (for

Improved gender analysis and sensitivity for

sexual services) within

victims´ experiences of SGBV.

the armed group.
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-

Institutionalized policy
of SGBV in the LRA, as
part of the attack.

•

Narrow:

persecution

charged and examined on
political grounds.
Yekatom

and

•

Ngaïssona

SGBV against children mentioned in the

•

Intersectional: persecution

DCC but not contextualised.

against

Persecution: rape, on the basis of their

population due to their

18-282

association with the Muslim, but gender

different

Confirmation of

identity not mentioned.

(religious, national, ethnic).

•

ICC-01-14/01-

charges

2019

the

Muslim

identities

But gender identity not

(on trial)

considered regarding SGBV.

Cases

Key Issues

Judicial approach to

involving

discrimination

SGBV as an
act

of

persecution
Ali

Abd-Al-

Rahman

•

(Ali

Persecution charged on political, ethnic and

•

gender grounds for crimes against Fur men.

Intersectional,

regarding

the murder of men (not

Kushayb)

relevant to SGBV).
•

Charges
confirmed 2021,

No

intersectional

interpretation of SGBV.

(on trial)
Harun,

•

Arrest warrant

Persecution on ethnic grounds. No gender

•

analysis of SGBV.

Narrow:

persecution

on

ethnic grounds.

2007

Hussein,

•

Similar to Harun.

•

Similar to Harun.

•

The arrest warrant charged persecution on

•

Narrow.

Arrest warrant
2012
Mbarushimana,
Confirmation of

intersectional

Charges 2011.

gender), but the gender ground was

grounds

(political

dropped bringing the charges.

and

Persecution

on

political grounds, obscuring
gender.
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4.4.1

SGBV against Child Soldiers

The ICC has adjudicated four cases addressing the war crime of using children under the
age of 15 to actively participate in hostilities as part of the strategy of non-state armed
groups.521 Three of them concern the situation in the Democratic Republic of the Congo
(DRC): Lubanga and Ntaganda dealing with the attack against non-Hema civilians in

The focus on ‘using’ children in hostilities responds to the fact that the SGBV incidents against
children examined take place once they are in the militia; contrary to the crimes of ‘enlisting’ and
‘conscripting’ referred to integration of children in the armed group.
521
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Ituri (2002-2003), and Katanga against the Hema in Bogoro (2003).522 A fourth case,
Ongwen, addresses the attacks of the Lord Resistance Army (LRA) against civilians in
IDP camps in Northern Uganda (2003-2004).523A clear trend has been found: the initial
narrow approach overlooking gender identity has positively evolved in recent cases where
judicial interpretations are tackling the intersection of gender and age to analyse SGBV
against girl soldiers in armed conflict.

4.4.1.1 Overlooking the harms of girl soldiers
The two first cases concerning the use of children in hostilities at the ICC, Lubanga and
Katanga, overlooked the gender identity of girls in armed conflict. As a result of this
narrow analysis, the Court obscured and left unaddressed the specific harms of SGBV
experienced by girl soldiers within the militia; an outcome (as explained in chapter 6)
potentially discriminatory on gender grounds.
In Lubanga (TJ, 2012), trial judges examined the responsibility of the FPLC/UPC´s Chief
Commander for the single crime of conscripting, enlisting, and using children in
hostilities.524 The majority refused considering the abundant evidence that emerged
during the trial, revealing large-scale SGBV against girls within the armed group. The
majority argued that ‘the facts relating to sexual violence were not included in the
Decision on the Confirmation of Charges.’525 This decision reflects tensions in the
distribution of power within the Court. As noted above (section 4.2.2), judges from other
courts, like the ICTR and SCSL, have acknowledged the possibility for the prosecutor to
introduce new evidence and amend the charges of SGBV even when the trial was close
to start or had started. However, in Lubanga, a fixed distribution of power at the ICC,
resulted in the trial majority (Judge Odio Benito dissenting) deciding not to examine new
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evidence of SGBV once the trial had started. Consequently, the majority decision had the
effect of obscuring from the judgment the grave gendered harms experienced by girl
soldiers due to the intersection of their gender and age identities in armed conflict.
In her dissenting opinion, Judge Odio Benito argued that, not considering the different
and grave experiences of girls within the armed group had a ‘discriminatory’ effect.526
Her dissent conveyed an intersectional interpretation of SGBV that, by considering the
interlink of gender and age discrimination in armed conflict, identified the specific
severity of the harms experienced by girls, hence, the need to address them in the judicial
analysis. Feminist scholarship has endorsed an intersectional approach, in the lines of
Judge Odio Benito, favourable to the examination of the harms of girl soldiers in
Lubanga. According to Park, the trial majority reproduced ICL´s trend to analyse crimes
against children as gender-neutral by not differentiating between the experiences of boys
and girls, despite evidence of the clearly gendered reasons to use boys (as soldiers) and
girls (for sexual exploitation) within the armed group.527 Brunger, Irving and Sankey note
that, SGBV against girl soldiers should have been addressed in autonomous charges
reflective of the sexual and gender nature of the harms.528 Yet, these authors note that,
this not being done, the Lubanga majority should, at least, have examined SGBV against
girl soldiers as part of the charges ‘using’ children in hostilities. The gravity of these
patterns reflected that the use of girls for sexual exploitation had become an inherent
feature of the functioning of the armed group, therefore, it constituted evidence clearly
relevant to the charges.529
In Katanga (TJ, 2014), concerning the criminal responsibility of a leader of the Ngiti
militia, SGBV was committed both during and following the attacks, after which young
women and girls were abducted and sexually exploited within the armed group.530 The
prosecutor charged these facts as several crimes, including using children in hostilities,
rape and sexual slavery, therefore, providing opportunity to examine the specific SGBV
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harms experienced by girl soldiers in the militia.531 However, these grave harms were
overlooked by the judicial analysis. The trial judges adopted a narrow approach that,
failing to consider the intersection of age and gender identities, obscured the harms
particularly affecting ‘girls.’ When examining ‘using’ children in hostilities, the Trial
Chamber focused on boys´ experiences, and when examining rape and sexual slavery, it
focused on SGBV harms during attacks, overlooking the abundant evidence of the
abduction and sexual abuse of girls in the armed group.532 Katanga confirms the
rootedness of the narrow approach (excluding a gender analysis) at the ICC, no matter its
unsuitability (already demonstrated by Lubanga) to address SGBV against girl soldiers
within armed groups. This case is another illustration that ICL´s trend to
compartmentalize identities – generally to the exclusion of gender – results in the
invisibility of SGBV harms experienced by women and girls in armed conflict.533

4.4.1.2 Integrating gender: addressing the harms of girl soldiers
The two most recent judgments addressing the use of children and their sexual
exploitation in the militia have reversed the ICC´s tendency to adopt a narrow
interpretation of identity and discrimination and considered the way the intersection of
gender and age particularly affects girls in armed conflict. In Ntaganda (TJ, 2019), the
ICC addressed the crimes of the FPLC/UPC under the command of Bosco Ntaganda in
the DRC (2002-2003). And, in Ongwen (TJ, 2021), the Court examined the acts of the
Sinia Brigade of the Lord Resistance´s Army (LRA) under the command of Dominique
Ongwen (2002-2005). Both cases involved the large-scale abduction of children by armed
groups to fill in the military ranks (mostly boys) and for sexual exploitation (mainly girls)
through rape, forced marriage and sexual slavery.534 Both judgment decisions – taking
place after the prosecutor´s issuance of policies on SGBV and on children – addressed
for the first time the specific harms of SGBV against girl soldiers. Contrary to past cases,
Ntganda and Ongwen reflect prosecutorial and judicial awareness of the need to tackle
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the intersection of gender and age identities to address the patterns of sexual exploitation
of girls within armed groups in ICL.
An intersectional analysis of gender and age in armed conflict in Ntaganda and Ongwen
is relevant for ICL in two ways that Lubanga and Katanga failed to address. First, these
decisions recognize that the recruitment of children by armed groups – boys to fill in
ranks and girls for sexual exploitation – was an integral part of perpetrators´ common
plan. Accordingly, ICC judges acknowledged that the sexual exploitation of girl soldiers
was strategic – intrinsically linked with the broader attack against the target group.535
Secondly, an intersectional approach made visible the specific harms experienced by girls
within the militia, that Lubanga and Katanga had obscured.536 In this way, with Ntaganda
and Ongwen, the ICC has tackled the critique that ensued Lubanga. The Court has
overcome the compartmentalization of gender and age identities making visible the harms
of a particularly marginalized group ‘girls’, which has been considered a `monumental´
achievement for gender equality.537
An assessment of the adoption of an intersectional approach in Ntaganda and Ongwen
demonstrates that it provided the ICC with a more efficient method of interpreting SGBV
than the narrow approach in Lubanga and Katanga. I see this happening in three
directions. First, intersectionality addresses the specific harms of girls – an identity group
traditionally marginalized in ICL – due to their age and gender identities.538 Second,
intersectionality reveals that SGBV against girls played a crucial role in the broader
context of the attack and was key for the functioning of the armed group. Third, this
insight enabled a more reflective articulation of the (multiple) harms of girl soldiers in
the charges, as a child under the charges of conscripting and using children in hostilities
and as a girl under charges of SGBV.
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4.4.2

SGBV as an act of persecution

The ICC´s interpretation of SGBV as an act of persecution finds at a turning point at the
time of writing. All ICC cases have so far adjudicated SGBV as an act of persecution
adopting a narrow – single-ground – approach that obscures the gendered nature of
persecutorial discrimination and its ensuing (gendered) harms. Yet, a new generation of
cases, not yet adjudicated, is underway. The prosecutor has charged this crime on multiple
and intersecting grounds – including gender – that ICC judges will examine in the
foreseeable future. Reflecting this dynamic, the analysis of persecution in this section
includes a first set of cases where SGBV (as an act of persecution) was charged only on
ethnic grounds. This concerns the situations in Sudan (Darfur) in Harun Hussein and Ali
Kushyab in the context of the genocide against the primarily Fur population (in 20032004),539 and in the DRC, in Ntaganda, above-mentioned, concerning the attack against
Lendu civilians.540 A second group concerns persecution on political grounds, dealing
with the situation in the DRC in Mbarushimana, regarding the FDRC attacks in the Kivu
provinces (2009),541 in Kenya against perceived political opponents in the Kenyatta case
(in 2007-2008), 542 and in Uganda, with Ongwen (above-mentioned) against civilians in
IDP camps (2003-2005).543 A third group concerns persecution charged on gender and
other grounds attributed to armed groups acting under an extremist religious and political
ideology in the situations in Mali with Al Hassan (in 2012-2013) and in Nigeria´s
preliminary examination for violence since 2009.544
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4.4.2.1 Obscuring the gendered nature of the attack
The situations in Sudan and Kenya illustrate the ICC´s initial narrow interpretation of
SGBV as an act of persecution due to the overlooking gender identity and discrimination
when examining the broader attack against a civilian population. This means that
persecution, like genocide and terrorism, is an ‘umbrella’ crime which involves the attack
on a collectivity through many different acts – including SGBV – although, specific to
this crime is its discriminatory intent for reasons of group identity which result in severe
violations of fundamental human rights.545
In Sudan, the prosecutor´s arrest warrants against Harun, Ali Kushayb and Hussein (2007
and 2012) charged persecution on ethnic grounds for targeting ‘primarily the Fur
population’.546 According to Grey, this was a missed opportunity to address the
intersection of gender and ethnic discrimination due to an overfocus on ethnicity.547
Indeed, the ICC´s legal analysis reflects a narrow and limiting conclusion in the light of
the patterns of violence. Even if the Harun, Ali Kushayb and Hussein arrest warrants
identified that persecution in Bindisi and Arawala involved the intersection of gender and
ethnicity – reflected in the statement that rape affected ‘women and girls from primarily
the Fur population.’548 Nevertheless, persecution was only charged and examined on
ethnic – not gender – grounds. This approach shows inconsistency with the evidence
which reflected that gender (in addition to ethnicity) was decisive to commit SGBV. It is
also inconsistent that, referring to the same patterns of violence, the Court addressed
persecution from a narrow (ethnic) lens, however, it analysed genocide from an
intersectional perspective. Indeed, in Al Bashir, the pre-trial chamber issued an arrest
warrant for genocide identifying the intersection of gender and ethnicity, acknowledging
that rape was ‘a weapon of destruction’ of the Fur ethnic group.549
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Recently, this situation has been partially addressed in Ali Kushayb because the Court is
examining persecution on intersecting grounds of discrimination, although for acts not
involving SGBV.550 Following his surrender in 2020, the prosecution charged Ali
Kushayb with persecution against Fur men on political, ethnic and gender grounds
arguing that: ‘The victims’ Fur ethnicity, combined with the socially-constructed gender
role presuming males to be fighters, underpinned the perpetrators’ perception of them as
rebels or rebel sympathisers’.551 The approach, confirmed by the Pre-Trial Chamber,
demonstrates a changing trend between the narrow interpretation of the arrest warrant in
2007 and the intersectional approach of the confirmation of charges in 2021.552 This
evolution is positive showing willingness at the ICC to conduct an intersectional analysis
of international crimes in general: not limited to SGBV against women and girls – as
previous findings in this study show – but applicable to other conducts and gender
identities, including men. On the critical side, this incipient improvement in the
jurisprudence is only partial, and there remains inconsistency interpreting the crimes in
Ali Kushayb. Neither the prosecutor nor the judges applied an intersectional lens to other
persecution counts despite evidence in this regard. This happened, as Grey has noted,
regarding the rapes of Fur women and girls, whose gendered nature was overlooked.553
In Kenyatta, the pre-trial judges confirmed charges of persecution on political grounds
concerning post-election violence in Kenya against civilians perceived to support the
ODM opposition during post-election violence in 2007-2008.554 Yet, other relevant
identity traits of the victims were not given visibility. Ethnicity was not charged as a
persecution ground even if the victims were mostly Luo, Luhya and Kalenjin, which
would have allowed the Court to explore the ethnic lines of the political conflict.555
Moreover, even if SGBV was very gendered during the attacks – targeting women with
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rape and men with forced circumcision and penile amputation – the Pre-Trial Chamber
silenced the gendered nature of persecution.556
A clear example of the marginalization of gender identity during the attacks in Kenya
concerned the incidents of castration and penile amputation of Luo men that the Pre-Trial
Chamber requalified from other forms of SGBV into other inhumane acts, as crimes
against humanity.557 The pre-trial judges stated, in what has become representative of
obscuring men´s gender identity in ICL: ‘[N]ot every act of violence which targets parts
of the body commonly associated with sexuality should be considered an act of sexual
violence’, instead, ‘it appears from the evidence that the acts were motivated by ethnic
prejudice and intended to demonstrate cultural superiority of one tribe over the other.’558
Kenyatta´s requalification of the charges of SGBV against men as other inhumane acts
shows the grip of the narrow approach within the pre-trial chamber, one more time,
emphasizing ethnicity and obscuring (male) gender identity. The pre-trial judges used
their extraordinary powers to decide that the nature of the offence was not sexual and
gendered.559 They used their authority to interpret violence against Luo men according to
a narrow approach that excluded their gender identity and gendered harms from the
narrative of ICL. Kenyatta´s single-axis ethnic interpretation has been considered a
missed opportunity to understand the meaning of SGBV against men as a crime at the
intersection of gender politics, ethnic politics and political affiliation.560

4.4.2.2 Inconsistent approaches to discrimination
The ICC has adopted inconsistent approaches to interpreting discrimination at two levels
of the legal analysis: the broader contextual elements of the attack against the civilian
population and the specific elements of the crime of persecution.
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Mbarushimana, Ntaganda and Ongwen, the Court noted that SGBV was strategic, part of
perpetrators´ organizational policy, thus reflecting understanding that gender
discrimination intersected with the broader attack against the civilian population. Yet, this
interpretation was not reflected in the articulation of persecution, charged only on one
ground (excluding gender), even if this crime refers to the same broad attack against a
civilian population – which this crime stresses on discrimination grounds.561 This
approach reflects inconsistency. As the Kvocka Appeals Chamber stated, the
discriminatory nature of an attack (inherent to persecution) and perpetrators´ common
plan or policy (of the broader attack) are ‘one and the same thing.’562 Accordingly, a
consistent analysis at the ICC would have required aligning the nature of discrimination
to substantiate both the broader attack (at the level of the contextual elements) and its
specific manifestation through the crime of persecution.
In Mbarushimana, in 2010-2011, the ICC examined the crimes of the FDLR armed group
who was seeking to create a humanitarian catastrophe to extort concessions from the DRC
government.563 The prosecutor initially identified the intersection of political and gender
discrimination motivating the attack, alleging in his request for an arrest warrant, that
gender-based crimes were a particularly ‘efficient manner ‘to provoke ostracization,
break down communities, and spread disease which ‘amounts to persecution on the basis
of gender against the collective.’564 However, when bringing the charges, the prosecutor
dropped gender and charged persecution only on political grounds, therefore, creating an
inconsistent account of discrimination between the nature of the attack and persecution
charges.565 The Pre-Trial Chamber did not confirm the charges, arguing insufficient
evidence of the existence of an organizational policy to establish linkage evidence with
the accused. 566 The prosecutor did not appeal the decision, missing the opportunity for a
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judicial examination of persecution for notoriously gendered acts reflecting gender
discrimination.
In Ntaganda (TJ, 2019) and Ongwen (TJ, 2021), above-mentioned, the trial judges
recognized that SGBV against women and girls in the militia, especially through forced
marriage and sexual slavery, was an integral part of the functioning of the armed group;
therefore, identifying that gender discrimination intersected with the broader attack
against a civilian group. The Ntaganda Trial Chamber found that the rape and sexual
slavery of girl soldiers by the militia was a ‘common practice’ and a consequence
‘virtually certain’ for perpetrators as a result of the common plan.567 In the same line,
Ongwen trial judges identified the ‘institutionalization’ of SGBV against girls within the
LRA armed group as a main finding in the judgment decision.568 However, in both cases,
despite judicial recognition of the key role of SGBV – and gender discrimination – as part
of the broader attack, the legal examination of persecution was limited to one single
ground, ethnic (in Ntaganda) and political (in Ongwen), overlooking the strong gender
component of the attack.
The mismatch in the articulation of discrimination between the attack against civilians
and the charge of persecution reflects inconsistency in the legal reasoning and has
precluded the recognition of compounded discrimination – gender in particular – in ICL.
The ICC´s obscuring of gender in persecution charges in these decisions is, however,
paradoxical. First, discrimination is a specific element of the crime of persecution making
this offence particularly well suited to charge intersectional grounds of discrimination.569
Second, the Rome Statute expressly includes gender as a ground of persecution reflecting
the will of the drafters to use this ground.570 Third, ICL jurisprudence has articulated the
intersection of gender with the broader attack against an identity group to substantiate –
successfully – other umbrella crimes (as persecution), including genocide (Akayesu,
Karemera), crimes against humanity (Kunarac) and terrorism (RUF, Taylor), as noted in
earlier sections. Cases like Mbarushimana, Ongwen and Ntaganda, would make
persecution at the ICC the exception among umbrella crimes not having integrated the
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gendered dimension of discrimination when patterns of SGBV crimes are, according to
the evidence, inextricable from the broader attack against an identity group.

4.4.2.3 Integrating gender and other persecution grounds
The latest cases at the ICC – still not adjudicated – constitute a turning point incorporating
gender and other grounds of discrimination in persecution charges for the first time in
ICL. This incipient trend, if confirmed, can imply a change of course at the ICC,
abandoning the narrow approach to interpret persecutorial SGBV, and persecution being
the only umbrella crime not having articulated the intersection of gender with other
grounds of discrimination. In two cases involving large-scale SGBV in the context of
Islamic fundamentalism, Al Hassan (concerning the situation in Mali, currently on trial)
and Nigeria (under preliminary examination), the prosecutor has charged persecution on
gender and religious grounds. However, it is worth noting that the conceptualization of
complex discrimination has adopted different approaches and is being examined as
cumulative grounds in Al Hassan and as intersecting grounds in Nigeria.571
In Al Hassan, persecution against the civilian population of Timbuktu by AQIM and
Ansar Dine armed groups, was charged as one single count on religious and on gender
grounds, which have been separately analysed.572 This implies a cumulative interpretation
of the nature of discrimination, where religion and gender are not assessed as mutually
interdependent identities reinforcing one another in the context of the crimes but as
separate compartments: religious discrimination targeting the civilian population as a
whole, and gender discrimination targeting women and girls.573 Critically, the facts in Al
Hassan prove something different and reflect that gender and religious discrimination
intersected as inseparable grounds of the attack. This is clear from the examination of
evidence, especially the institutionalization of forced marriages under Sharia law (gender
component) for the clear aim of furthering perpetrators´ goals and common plan to
subjugate, mingle with the population, and ensure a new generation of jihadists’ in an
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Islamic state (religious component).574 These facts required an effective representation of
the nature of persecution in the charges in line with international recognition of the nexus
between gender-based violence and religious fundamentalism by which perpetrators use
SGBV strategically as a ‘tool’ to achieve their criminal goals in armed conflict.575
The articulation of intersectional discrimination in Al Hassan, underpinning the broader
attack and persecution charges, could benefit the ICC in two ways, as this author has
already noted.576 First, intersectionality would help to better reflect the nature of the
persecutory intent which, according to the elements of this crime, involves
discrimination.577 As perpetrators´ policy of forced marriage and sexual slavery was
strategic for the imposition of their religious ideology, likewise, the discriminatory intent
of persecution must reflect the intersection of gender and religious discrimination.578
Secondly, explaining the intersection of gender and religion would improve the
understanding of victims´ experiences of SGBV by not compartmentalizing their
identities and experiences of harms.579 This consideration suits persecution whose harms
are defined in terms of violations of fundamental human rights.580 Thus, adopting an
intersectional approach in Al Hassan (while this case is on trial) is an opportunity to
reflect the scope of IHRL violations arising from SGBV in armed conflict more
574
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accurately; not just through the lens of narrow discrimination, but from the more sensitive
perspective of the dynamic of discrimination revealed by intersectionality.
In Nigeria´s preliminary examination, the OTP has considered, for the first time,
reasonable grounds that persecution involved intersectional discrimination in two
different counts. These identify persecution i) on gender and religion, for the crimes of
Boko Haram (rape, sexual slavery, forced pregnancy, forced marriage), and ii) on gender
and political opinion, for the crimes of the NSF in furtherance of a state policy.581
Nigeria´s preliminary analysis thus tackles the above critique about inconsistent
precedents at the ICC examining discrimination. It provides a (preliminary) consistent
analysis of discrimination that aligns the nature of the attack against the civilian
population (broader level) and its reflection in persecution charges (specific level). If the
charges are confirmed, the situation in Nigeria goes in the right direction to prompt ICC
judges to examine the intersecting causes of persecutory SGBV and its consequences
regarding the specific violations of fundamental rights ensuing thereof in armed conflict.

4.4.5 ICC conclusion
An overview of the ICC interpreting SGBV against girl soldiers and as an act of
persecution shows an evolving trend. A narrow approach (obscuring gender) has
prevailed in most cases. However, recent interpretations, all after to the prosecutor´s 2014
policy on SGBV, are reversing this trend and reflect an increasing preoccupation among
judges to understand gender identity and discrimination. In this sense, the ICC has
convicted perpetrators of SGBV against girl soldiers, demonstrating understanding of the
intersection of gender and age in armed conflict (Ongwen, Ntaganda). Regarding
persecution, the Court is now examining charges of discrimination on gender and
religious grounds, although still cumulatively (Al Hassan). And, moreover, reflecting the
a very dynamic trend, the prosecutor is preparing the ground for the judicial examination
of SGBV as an act of persecution on intersecting grounds – including on gender (Nigeria,
preliminary examination).
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4.5 CONCLUSION
An overview of ICL jurisprudence demonstrates the existence of consistent patterns
within the judiciary interpreting SGBV crimes from two opposing rationales: a narrow
approach to discrimination, the predominant approach, that obscures the gendered causes,
harms, and gravity of SGBV, and an intersectional approach that considers the gendered
causes, harms, and gravity of SGBV. This inconsistent trend is holistic because it has
been applied to different SGBV crimes – as an act of torture, genocide, terrorism,
persecution and within armed groups against girl soldiers – and by different international
tribunals such as the ICTY, the ICTR, the SCSL and the ICC. This finding reveals a
critical gap in ICL. The differentiated treatment interpreting SGBV is not duly justified
but based on judicial awareness (or not) on the need to consider gender. Additionally, the
inefficient results of narrow interpretations, which tend to be applied and prevail over
intersectional approaches, constitute a structural feature of ICL.
Within ICL´s structural inconsistency interpreting SGBV, the findings identify variation.
The ICTY and the ICTR both adopt intersectionality at an early stage but soon stagnate
this course of interpretation reflecting ICL´s general trend to interpret SGBV as an ethnic
crime – overlooking its root in gender discrimination. The ICTY has used
intersectionality in a set of cases, from 1998 - 2001, to articulate the discriminatory intent
of torture through rape affecting women and girls. However, it returned to a narrow ethnic
lens in later cases and, even graver concerning men, the tribunal has never recognized
that situations of torture also amounted to rape, hence, denying men´s gender identity and
experiences of SGBV. As for the ICTR, its breakthrough establishing SGBV as an act of
genocide has been underpinned by an intersectional analysis. Yet, from this first case in
1998 until 2012, the ICTR adopted a narrow interpretation of SGBV that has
overemphasized the ethnic (group) harm at the cost of overlooking individual gendered
harms. This trend has only been disrupted by enlightening dissenting opinions that, from
an intersectional perspective, reached opposite conclusions from the majority considering
SGBV an act of genocide. The most obvious proof of the narrow approach at the ICTR is
the generalised misrecognition of individual gendered harms, even on the rare occasions
where the intersection of gender and ethnicity was identified.
Contrary to the ICTY and ICTR, the SCSL has integrated an intersectional approach to
interpret SGBV as the war crime committing acts of terrorism. The same trial judges,
initially reluctant to examine gender, became sensitive to the fact that SGBV requires a
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gender analysis within the broader context to understand its deeper meaning to inflict
terror on civilians. The SCSL experience constitutes a breakthrough proving that it is
possible to integrate intersectionality in ICL´s legal analysis and its positive results in
judicial decisions explaining the graver causes and harms of SGBV.
The ICC situates in a middle way between the narrow approach of the ICTY/ICTR and
the SCSL´s intersectional approach, still presenting a greater prevalence of narrow
approaches but, from recently, coexisting with intersectional interpretations. Although
still evolving, the ICC´s progression suggests a clear trend integrating a gender analysis
which is showing sensitivity towards intersectionality. An intersectional understanding
of gender and age has enabled the ICC to establish jurisdiction to protect girl soldiers
from SGBV. Regarding persecution, gender is (at the time of writing) being examined at
trial cumulatively with other grounds of discrimination. Moreover, there is hope for
charging intersectional grounds of persecution, as appears from existing preliminary
examinations and investigations. In my opinion, the ICC´s awakening to gender is the
result of an accumulation of factors. These include lessons learnt from other tribunals,
from its own failures (i.e., impunity for SGBV against girl soldiers) and, especially, the
evolution of IHRL and feminist thinking in the provisions of the Rome Statute and
demands for their interpretation, all demonstrating the need to adopt a gender analysis
which is socially constructed to properly understand SGBV.
The broad nature of this jurisprudential analysis demonstrates that intersectionality is a
more efficient method of interpretation than a narrow approach, because its analysis of
gender ‘inextricably linked’ with other identities in armed conflict clarifies SGBV in
“new” and responsible ways that would have remained obscured with the narrow lens.
This chapter has pointed out significant improvements of adopting intersectionality to
interpret SGBV crimes, namely: articulating complex discrimination underpinning
torture through rape, revealing the nature of SGBV as an act of genocide and as the war
crime committing acts of terrorism, and justification to protect girl soldiers from SGBV
within armed groups.
These findings demonstrate something new that builds on the theoretical framework of
feminism and IHRL (chapter 2). One is that the feminist critique of ICL – positing the
inadequacy of the narrow approach and the need for intersectional interpretations – to
address SGBV is a holistic problem affecting the underpinnings of ICL. In this regard,
the findings strengthen the validity of the theoretical framework demonstrating the
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(structural) size of the gap in view of the broad jurisprudential sample that underpins this
conclusion. Importantly, the findings also prove that, despite the narrow approach being
the predominant one, intersectionality has been applied by all courts to a greater or lesser
extent – it is therefore applicable! – and always with more efficient results than the narrow
approach. Accordingly, these conclusions enable the writer to answer the (subsidiary)
research question stated in the introduction – ‘To what extent does contemporary ICL
adopt an intersectional approach to interpret SGBV?’ In so doing, by demonstrating the
applicability and the need for intersectionality, the analysis prepares the ground to answer
the next research question – ‘what are the concrete benefits of integrating intersectionality
in ICL?’– in the next chapters. From the evidence provided in this jurisprudential
overview, demonstrating that intersectionality can be integrated in ICL legal analysis –
which it critically improves – the next chapters address the specific ways in which
intersectionality can be beneficial to this field of law.
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CHAPTER 5
THE SUBSTANTIATION OF SGBV CRIMES

Intersectionality has an impressive substantial contribution to make to ICL. An overview
of the jurisprudence shows that intersectionality is applicable to ICL and, moreover, that
it is being applied – although asymmetrically – providing efficient results to explain the
nature of SGBV crimes. This chapter explains why intersectionality is efficient and
beneficial to ICL regarding the substantive interpretation of SGBV, that it improves.
Understanding the intersection of gender discrimination with the broader attack against a
group provides an insight to those in charge of adjudicating that resolves many challenges
posed during the interpretation of SGBV. It is by answering these challenges that
intersectionality brings about very significant contributions to ICL. With their
clarification, the chapter answers the research question: How can an intersectional
analysis of SGBV benefit ICL? What substantive contributions does it bring about?
The findings of the jurisprudential analysis identify four substantive contributions of
intersectionality in ICL. All concern the interpretation of elements of SGBV crimes that
is enhanced by using this approach. First, intersectionality helps to identify and to
articulate the specific criminal intent of SGBV crimes, be it as an act of torture, genocide,
terrorism, or persecution. The techniques of the legal analysis are similar for all these
crimes and demand, as key elements, ‘linking’ SGBV with the broader context and
inquiring about the extended gendered effects of SGBV on the target group (5.1). Second,
intersectionality allows establishing the gravity threshold of certain elements of SGBV
crimes. This is illustrated regarding the ‘similar gravity’ to other inhumane acts and the
‘coercive’ nature of rape, whose gravity is substantiated by assessing the intersection of
victims´ identities, the context of armed conflict, and the gendered effects of SGBV (5.2).
Third, intersectionality enables gaps to be filled in when interpreting the rationale of the
law in situations that are not regulated by ICL such as the protection of girl soldiers from
SGBV. It is argued that, when SGBV has a CIL status, an intersectional interpretation is
respectful of ICL´s principle of legality (5.3). Fourth, intersectionality helps identifying
the mens rea of the accused in situations of co-perpetration. By revealing the dynamic
between gender and the criminal campaign, intersectionality provides a contextual
understanding of the state of mind of the accused with regards to the criminal plan or
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purpose. These are all crucial steps to achieve ICL goals to account for the nature of
SGBV crimes and to establish international criminal liability.

5.1 ESTABLISHING THE SPECIFIC CRIMINAL INTENT OF SGBV CRIMES
ICL precedents have adopted an intersectional interpretation of the law to substantiate the
specific intent of SGBV crimes. These are situations where ICL requires, in addition to
the general intent and knowledge, a specific criminal element or dolus specialis and which
concerns the international crimes of genocide, terrorism, torture, and persecution.582
Accordingly, when SGBV amounts to any of these crimes, it involves a specific –
aggravated – intent. This means that, in addition to being a crime of gender
discrimination, SGBV is deliberately used as a tool to destroy a protected group
(genocide), inflict terror on civilians (terrorism), cause severe pain or suffering due to a
prohibited purpose (torture), and severely depriving of fundamental rights by reason of
the identity of a group or collectivity (persecution).583 The findings show that
understanding the intersection of gender discrimination (during SGBV) with the attack
against the target group uncovers the deeper meaning of SGBV during criminal
campaigns and, as a result, judges can identify and articulate the specific intent of these
crimes. This finding confirms the scholarly proposition that SGBV in armed conflict has
‘encoded’ meanings between perpetrators and victims that ICL must tackle to grasp the
real scope of this crime.584 How does intersectionality uncover the encoded meaning of
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SGBV? This section clarifies that question with relevant techniques and examples found
in the jurisprudence.

5.1 Techniques of an intersectional legal analysis
There is a similar rationale in the judiciary´s interpretation of the law to infer the specific
intent of SGBV crimes using an intersectional approach that allows talking about methods
or techniques suitable to operationalize an such analysis in ICL. These have a common
undercurrent feature: the integration of gender (inherent to SGBV) in the
contextualization of the attack against an identity group, thereby addressing the
intersection of gender and other grounds of discrimination simultaneously. The
intersectional analysis of SGBV has been integrated in the law sequentially, in the cases
examined. The judges have narrowed down the analysis from the broader context in
which SGBV occurs until establishing the specific criminal intent. This process, although
gradual, is fluid and not compartmentalized because the different stages interconnect and
overlap.
The first stage in the judiciary´s intersectional analysis has focused on the
contextualization of SGBV establishing linkages with the broader criminal campaign.
From the factual findings, the evidence is examined revealing links between gender
discrimination (inherent to SGBV) and the broader attack against the group targeted (on
ethnic, religious, political or other grounds). These linkages may include derogatory
utterances discriminating against victims´ identities, the perpetration of SGBV
simultaneously to the criminal campaign, the exacerbation of SGBV, victims´ testimony
(their perceptions and experiences), and expert witnesses´ testimony interpreting the
meaning of SGBV. Contextualizing SGBV and not losing sight of the relationship with
the attack, provides judges with a good grasp of the fact that the intersection of
discrimination (on gender and group identity) is an inherent trait of the patterns of SGBV
that must be clarified.
Second, by understanding the patterns of SGBV, judges have gained insight about how
the dynamics of SGBV works within the attack as a further step in the intersectional
analysis. Judges inquire, as part of the legal examination, how gender (inherent to SGBV)
interplays with the targeting of the identity group. They look into how and why the
identities at stake interrelate and co-construct understanding, as a result, the way SGBV
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is linked with perpetrators´ common plan or strategy. At this point, the judges are able to
describe the patterns of SGBV reflecting the working of the intersection of identities in
the criminal campaign. Third, the judicial analysis has investigated the extended gendered
effects of SGBV on the target group. This is the apex of the intersectional analysis because
the whole attack against an identity group itself (ethnic, religious, political) is interpreted
from a gendered perspective. SGBV is examined not just for its effects on individual
victims but (due to individual harms) for the impact of gender-based violence
transcending the individual and developing its full effects as a collective harm. Critically,
as the examples will show, it is by answering the question ‘What are the extended
gendered effects of SGBV on the group?’ that ICL judges have inferred the meaning of
SGBV. The case studies examined below show that, this insight – seeing meaning of
SGBV in the light of the attack – has allowed judges to glean perpetrators´ specific intent
to commit SGBV aiming to destroy a protected group, to terrorize civilians, and to
discriminate against a group on a ground prohibited by international law.
These features of an intersectional analysis of SGBV crimes embody what legal scholars
consider necessary elements of a gender analysis. According to Van Schaak and De
Brouwer, it is essential to contextualize the patterns of SGBV as an integral part of the
armed conflict, rather than as isolated or opportunistic acts, so that judges can understand
that they belong to the sphere of international crimes.585 In this contextualization,
Oosterveld notes, it is vital to establish ‘linkages’ between SGBV and the criminal context
asking questions such as: ‘What was the effect [of SGBV]? What was the situation of the
victim at the time of the violation? Was the victim’s vulnerability to sexual violence
linked to the overarching context? Are there linkages between sexual violence and other
prohibited acts? Was the perpetrator acting with intent linked to that overarching
context?’586 In fact, linking SGBV to the criminal context by answering these sorts of
questions allows contextualizing the patterns and effects of SGBV which, according to
Oosterveld, is an efficient technique for a gender analysis of SGBV where
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intersectionality is at the core.587 A patterns and effects contextualization, first looks
closely at the individual incidents and then, more widely, at the patterns and overarching
effects, providing judges with a deeper explanation of the role and consequences of
SGBV than by examining acts individually.588 In addition to these scholarly views, the
findings claim a complementary feature employed by ICL judges: the extended gendered
effects of SGBV upon the target group. The empirical analysis demonstrates that looking
into the extended gendered effects of SGBV is a seminal trait of an intersectional analysis
in ICL decisive to infer the specific intent of international crimes.

5.1.2 Case studies
Akayesu, RUF and Kunarac are examples of SGBV committed with a specific criminal
intent and interpreted through an intersectional approach by judges. These cases prove
the capacity of intersectionality to identify and substantiate the specific criminal intent of
SGBV as an act of genocide, terrorism and torture in judicial decisions through the three
steps referred to above: contextualizing the i) linkages, ii) dynamics and iii) extended
gendered effects of SGBV upon the target group.

This section does not address

persecution, which also involves a specific intent. As explained in the previous overview
(chapter 4.4.2), ICL has not yet examined persecutory acts of SGBV charged on
intersectional grounds that include gender. Yet, this circumstance does not imply that
intersectionality is unfit to articulate the specific intent of persecution. Quite the opposite.
Considering that persecution has identity and discrimination as defining elements (the
very object of study of intersectionality) one would anticipate the suitability of
intersectionality to examine persecution with at least similar, if not more, reason than
other crimes involving specific intent. Indeed, the latest developments at the ICC point in
that direction. Al Hassan (confirming persecution charged on gender and religious
grounds cumulatively) and Ali Kushayb (confirming persecution charged on gender,
political and ethnic grounds, although not for SGBV) are indicators that an intersectional
analysis of persecution addressing SGBV crimes may be on the horizon.
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5.1.2.1 Akayesu
Akayesu´s intersectional analysis of SGBV as an act of ethnic genocide can be gleaned
from the factual examination of certain incidents leading judges to infer the intent to
destroy through SGBV. An example in this regard is clarifying. The trial judges
contextualized with detail the testimony about the incidents of Alexia (a Tutsi pregnant
woman) and her two nieces, forced by the Interahamwe to undress, run and do exercises
in front of 200 people, before being raped, beaten, and killed.589 The judges stressed
perpetrators´ utterances discriminating against Alexia´s gender and ethnic identities
simultaneously: ‘Now, let´s see what the vagina of a Tutsi woman feels like’, and
Akayesu saying to the Interahamwe ‘don't ever ask again what a Tutsi woman tastes
like’.590 This and similar descriptions provided judges with a good grasp that the patterns
of SGBV were inextricably linked with the ethnic attacks against the Tutsi. As a result,
they inferred the dynamics of gender and ethnicity captured in the statement ‘This
sexualized representation of ethnic identity graphically illustrates that Tutsi women were
subjected to sexual violence because they were Tutsi.’591 Immediately after, the judicial
analysis looked into the extended gendered effects of SGBV upon the Tutsi group
targeted. This effects perspective revealed to judges the meaning of SGBV as an act
seeking to destroy the protected group, reflected in the finding: ‘Sexual violence was a
step in the process of destruction of the Tutsi group - destruction of the spirit, of the will
to live, and of life itself.’592
Genocide is the result of a process ‘othering’ the victims through stages of symbolization,
discrimination and, finally, dehumanization based on group identity.593 Accordingly, as
Lingaas notes, this process (of exacerbated discrimination) must assist judges in the legal
examination of genocide.594 Intersectionality fulfilled this function in Akayesu by
clarifying the dynamics of othering Tutsi women and girls due to their gender and
ethnicity, and the effects such othering, revealing the intent to destroy through SGBV.
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Karemera is another example of an intersectional interpretation of the genocide by
othering the victims. The trial judges found that SGBV not only caused serious bodily
and mental harm to Tutsi women ‘but also, by extension, to their families and
communities.’595 These findings confirm that the dehumanization of victims during the
genocide arose from the intersection of gender and ethnicity as interlinked identities, and
that by looking into the extended effects of gender-based violence (an exacerbation of
gender discrimination) the trial judges were able to infer the intent to destroy the ethnic
group.

5.1.2.2 RUF
RUF trial judgment has set a model for an intersectional contextualization of SGBV as a
crime involving a specific intent, namely, the war crime committing acts of terrorism.596
Considering the applicable law, the judges stressed the historical overlooking of SGBV
‘as a tactic to humiliate, dominate and instil fear in victims, families and communities’,
showing their predisposition, from the outset, to understand gender as a social construct
intersecting with the armed conflict.597 According to Oosterveld, the RUF judgment
decision examined SGBV adopting a ‘patterns and effects’ approach which is
unmistakably intersectional.598 Initially, the patterns of SGBV were contextualized
establishing links with the terrorist campaign taking place simultaneously and, as a result,
the judges could infer the overall effects of SGBV terrorizing civilians.599
The evidence in the RUF trial judgment demonstrates that intersectionality was at the
heart of the chamber´s ‘patterns and effects’ contextualization of SGBV. First, the judges
contextualized the different SGBV crimes individually – i.e., rape, forced marriage and
sexual slavery – and then they assessed the overall effects of SGBV upon the target group.
As for rape, the judgment linked this crime to the attack stressing the public nature of the
incidents, their brutality, their simultaneous perpetration to killings and mutilations, and
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perpetrators´ discriminatory utterances.600 The Chamber´s grasp of the intertwining
between rape and the terrorist campaign is evident in judicial statements, for instance:
noting the perception of perpetrators’ ‘right to rape’ seeking to demonstrate that the
communities were unable to protect themselves;601 or that systematic rape was ‘an
extension of the battlefield to women´s bodies, a degradant treatment that inflicts
physical, mental and sexual suffering to victims and communities.’602 As for forced
marriage and sexual slavery, the RUF trial judges relied on expert witness testimony
establishing the interlink between these conducts and the terrorist attack. It was
highlighted that perpetrators deliberately used the term ‘bush wife’ to inflict social
stigma, resulting in women and girls being too afraid to return to their communities and
leading them to displacement and loss of support networks.603 The judicial narrative
crucially captured the dynamics of intersectional discrimination underpinning forced
marriage as an act of terror with the statement that perpetrators used the term ‘wife’
strategically with ‘the aim of enslaving and psychologically manipulating the women and
with the purpose of treating them like possessions.’604
With a good understanding of the patterns of SGBV and its dynamic within the attack,
the RUF Trial Chamber made its finding that these crimes were inflicted to instil terror,
hence, they amounted to acts of terror. The narrative of the judgment decision was clearly
intersectional, explaining the way the dynamics of SGBV broke-up the social fabric,
thereby, its extended gendered effects terrorizing communities. The judgment is a unique
example of gender sensitivity explaining the specific intent to terrorize through SGBV
and seminally captured by the judicial finding:
We note that the physical and psychological pain and fear inflicted on the women
not only abused, debased and isolated the individual victim, but deliberately
destroyed the existing family nucleus, thus undermining the cultural values and
relationships which held the societies together. Victims of sexual violence were
ostracised, husbands left their wives, and daughters and young girls were unable
to marry within their community […] The Chamber finds that these effects of
RUF, ‘TJ’ (n 380) paras 1347, 1353-4. E.g., prior to rape, perpetrators uttering this is happening
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sexual violence were so common that it is apparent they were calculated
consequences of the perpetrators’ acts. 605

5.1.2.3 Kunarac
In Kunarac, the Trial Chamber adopted an intersectional approach to substantiate the
large-scale SGBV committed against Bosnian Muslim women and girls in the Prijedor
detention camps.606 An intersectional analysis of gender and ethnicity becomes clear at
two levels of the legal analysis in the judgment decision: the specific discriminatory intent
of torture (through rape) and the contextual element ‘attack’ against the civilian
population. The first key trait of Kunarac´s intersectional analysis was the
contextualization of sexual torture (hence gender discrimination) within the ethnic attack
taking place simultaneously. For example, trial judges considered a decisive link the
accused´s discriminatory utterances that the women should ‘enjoy being fucked by a
Serb’ and that they would give birth to Serb babies and not know who would be the
father.607 On this basis, the Trial Chamber found that the rape of the accused was an act
of torture involving compounded discrimination on gender and ethnicity because the
accused acted ‘with the aim of discriminating between the members of his ethnic group
and the Muslims, in particular its women and girls.’608 Also, importantly, the Kunarac
judges reflected the nature of SGBV as crimes of intersectional discrimination in the
articulation of the contextual elements of crimes against humanity, demonstrating a clear
understanding of the structural link between gender and the broader ethnic attack. The
judicial narrative of the ‘attack’ against a civilian population described this dynamic and
the extended effects of SGBV upon the target group. Then, as a next step, the judges
inferred the overall meaning and intent of SGBV inherent to the attack against the
Bosnian Muslim civilian population. According to the Trial Chamber:
‘[the accused] mistreated Muslim girls and women, and only Muslim girls and
women, because they were Muslims. They therefore fully embraced the
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ethnicity-based aggression of the Serbs against the Muslim civilians, and all their
criminal actions were clearly part of and had the effect of perpetuating the attack
against the Muslim civilian population.’609

Kunarac´s interpretation of rape as an act of torture is controversial regarding its
contribution to advance women´s rights in international law. Buss considers the decision
progressive stressing Kunarac´s recognition of gender-related achievements such as rape
as a violation of sexual autonomy, the definition of sexual slavery, and the conviction (for
similar acts) of cumulative charges of rape and torture both as war crimes and crimes
against humanity, acknowledging the multiple ways in which women are harmed in
armed conflict. 610 Yet, other scholars see Kunarac as a problematic case where the judges
tried to use intersectionality and failed in their attempt, ending up marginalizing women´s
gender identity in international law. According to Nadj, the judicial narrative interpreted
rape through an ethnic lens that eclipsed the gendered nature of this crime. For instance,
despite the accused´s statement that he had raped ‘out of a sexual urge, not out of hatred’,
the Chamber did not examine the gendered nature of the act because ‘all that mattered’
for the purpose of torture was the intent to discriminate between the accused and the
victims´ [ethnic] group.611 Nadj notes that this narrow approach essentializes and reduces
women´s identities to victims of ethnic rape and, therefore, reproduces old gender binaries
of women as passive victims in ICL.612 Similarly, De Londras argues that Kunarac failed
to apply intersectionality because the court essentialized women´s identities by not
recognizing their gendered experiences in armed conflict, which precluded expectations
of truth-telling as a form of effective remedy.613 In my opinion, a lesson from Kunarac is
that using intersectionality in a way that advances women´s rights requires judicial
sensitivity to integrate the gendered effects of SGBV at all levels. The Trial Chamber
focused on the perpetrator´s side (the discriminatory intent of torture and of the attack
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against the civilian population) but it missed examining the gendered experiences of harm
of the individual victims, their families, and communities.

5.2 ESTABLISHING THE GRAVITY OF SGBV CRIMES
Intersectionality has the potential to identify and substantiate the gravity threshold
required by certain elements of SGBV crimes. These include, among others, the ‘similar
gravity’ of other inhumane acts and the ‘comparable gravity’ of other forms of SGBV,
the ‘severe’ pain or suffering of torture, and the degree of ‘force or coercion’
underpinning rape and other forms of SGBV.614 This claim is demonstrated with two case
studies: forced marriage as a crime of ‘similar gravity’ to other crimes against humanity,
and rape as a crime of coercion.

5.2.1

Forced marriage: assessing the ‘similar gravity’ of SGBV crimes

In the AFRC case, the SCSL Appeals Chamber established that forced marriage is an
autonomous international crime fitting the category ‘other inhumane acts’.615 This is a
residual category of crimes against humanity, whose material conducts are not a priori
limited provided that they are of ‘similar gravity’ to other crimes.616 The AFRC Trial
Chamber initially subsumed the charges of forced marriage under those of sexual slavery.
The trial judges argued that there was insufficient evidence establishing that forced
marriage was an autonomous crime of ‘non-sexual’ nature and, even if this was the case,
‘it would not have been of a similar gravity’ to other crimes against humanity.617 Judge
Doherty dissented, underscoring that ICL must recognize forced marriage as an
autonomous crime. Her partially dissenting opinion carried out an intersectional analysis
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to articulate the gravity assessment of the ‘similar gravity’ element to other inhumane
acts justifying the recognition of forced marriage as an autonomous conduct.618 The
Appeals Chamber backed Doherty´s intersectional approach and conclusion resulting in
ICL´s breakthrough recognizing, for the first time, forced marriage as an independent
international crime.619 Interestingly, another circumstance that confirms the value of an
intersectional approach to assess the gravity of SGBV took place later at the sentencing
stage. The AFRC Trial Chamber drew upon many of the intersecting factors raised by
Judge Doherty, and confirmed by the Appeals Chamber, to inform its evaluation of the
gravity of SGBV for sentencing purposes; noting the youth of the victims, their
vulnerability to SGBV, the context of armed conflict, the social stigma and the unwanted
pregnancies/miscarriages resulting from their experiences.620
Judge Doherty´s analysis of forced marriage was based on a victim-centred interpretation
of the grave suffering experienced by individual women and girls in its gendered (not just
sexual) dimension.621 According to the Judge, this crime is primarily concerned with the
mental or moral suffering of the victim, therefore, the fundamental question that the trial
majority must have asked (but failed to answer) to address the nature of this conduct was:
did forced marriage cause great suffering and was it of a gravity comparable to other
inhumane acts?622 From this perspective, Doherty´s legal reasoning examined the similar
gravity of forced marriage taking into consideration the intersection of several factors.
This intersection was critical for her understanding of the gravity at stake and included:
the victims´ gender, age and health identities, the context of armed conflict, and the
mental, physical and moral gendered effects upon the victim in light of the cultural
context.623 Altogether, these effects, Doherty stressed, had lasting and serious
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consequences for the victims, especially the use of the term ‘wife’ that ‘caused mental
trauma, stigmatised the victims and negatively impacted their ability to reintegrate into
their communities’.624 As a result, the Judge concluded that the material element of
similar gravity was satisfied.625 The Appeals Chamber confirmed the similar gravity of
forced marriage referring to the same intersection of factors alleged by Judge Doherty.626
Further, the appeals judges defined forced marriage, in the context of Sierra Leone, as an
autonomous crime featured by its gravity, namely, a situation where a perpetrator
‘compels a person by force, threat of force, or coercion to serve as a conjugal partner
resulting in severe suffering, or physical, mental or psychological injury to the victim.627
The SCSL´s intersectional analysis of forced marriage has set a precedent establishing
gender sensitivity to examine individual experiences of SGBV that (for this crime)
addresses the feminist critique that ICL obscures the harms of women and girls. Buss and
Copelon have argued that jurisdictions like the ICTY and ICTR overemphasized ethnicity
and marginalized gendered harms. 628 Moreover, even when international courts have
identified the intersection of gender with ethnicity, scholars have questioned the capacity
of ICL to tackle this relationship arguing that ethnicity has eclipsed gendered harms or
the tendency to essentialize women´s gender identity (see chapter 2.1.3).629 The SCSL´s
intersectional analysis of forced marriage responds to these critiques. It defines forced
gravity based on the gravity of the experiences of harms of women and girls, which it
establishes by looking at the individual gendered effects of forced marriage – especially
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the trauma and stigma associated with being a ‘bush wife’.630 The quality of the individual
harm is the main feature of the new crime.
AFRC´s intersectional analysis of forced marriage satisfies scholars´ views on how
individual gendered harms must be tackled in ICL. According to Jurasz, Labenski,
Mouthaan and Sedman, an examination of forced marriage must be informed by a victimcentred approach where the impact on the victims´ physical, mental well-being and
societal position is a ‘permanent consideration’.631 Similarly, Park considers that the
SCSL´s interpretation of forced marriage successfully recognizes the specific harms of
girls as a marginalised group whose combined age and gender make their experiences of
SGBV quite apart from those of women and boys.632 Accordingly, the SCSL´s
intersectional analysis of forced marriage teaches something important regarding the fear
of a strand of feminism that an intersectional analysis eclipses individual gender harms
under the group harms (chapter 2.1.3): to improve gender sensitivity and avoid
essentializing women, the application of intersectionality must be inseparable from the
examination of individual experiences of harm.
An important consequence of AFRC´s intersectional analysis of the ‘similar gravity’ is
that this approach may also help assessing the ‘comparable’ gravity threshold required by
the international crime other forms of sexual violence.633 This gains relevance especially
in the light of precedents that have underestimated the gravity of certain sexual conducts
as international crimes. In Bemba, the ICC Pre-Trial chamber refused to consider charges
of forced nudity as other forms of sexual violence because ‘they do not constitute forms
of sexual violence of comparable gravity’, despite precedents (like Akayesu) had
recognized such nature.634 According to Grey, in Bemba, the Court left unseen the
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aggravating factors of forced nudity. This would have required locating the conduct in
the specific context and considering the intersections of gender and other factors such as
nationality, political affiliation, and combatant/civilian status to unpack the significance
of the crime in victims´ cultural context.635 Similarly, in Kenyatta, the ICC pre-trial
chamber requalified other forms of sexual violence into other inhumane acts, arguing that
the penile amputation of Luo men was not a sexual act but a conduct aiming to
demonstrate cultural superiority.636 This finding has been considered a missed
opportunity for ICL to explain the gravity of SGBV as ‘the product of intersecting ethnic
politics, gender politics and political affiliation’.637

5.2.2

Rape: assessing the coercive circumstances

In Kunarac, the ICTY Trial Chamber relied on intersectionality to address rape as an act
of compounded discrimination. The Chamber used this approach to identify and
substantiate not only the specific intent of certain instances of rape (as an act of torture)
but also the coercive circumstances in which rape took place.638 The international crime
of rape requires, as a constitutive element, that sexual penetration be committed ‘by
coercion or force or threat of force against the victim or a third person.’ 639 Accordingly,
in order to establish its perpetration, the judges must demonstrate a degree of gravity of
the surrounding circumstances. To prove this element, the law does not require proving
the victim´s lack of consent, which is a subjective state of mind difficult to prove and to
interpret. ICL considers that, by proving the coercive nature of the circumstances, force,
or threat of force – which requires a contextual, therefore, objective analysis – the victim´s
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lack of consent to sexual intercourse is established.640 In Kunarac, an intersectional
approach helped the trial judges to assess the seriousness of the coercive circumstances
surrounding rape. By contextualizing the linkages between gender and ethnicity within
the attack and considering their combined effects, the judges improved their
understanding of the criminal environment. With this insight, they inferred that the degree
of coercion making rape a non-consensual act existed beyond reasonable doubt.
The intersectional analysis of rape by the Kunarac Trial Chamber relied on a progressive
interpretation of rape as a violation of the principle of sexual autonomy. According to the
judges, this principle is recognized by the main legal systems to assess whether a person
‘has freely agreed to it [sex] or is otherwise not a voluntary participant’. 641 The judges
drew their conclusions from this progressive interpretation of rape – a violation of
consent, ergo, of individual agency – in the legal findings. Crucially, they inferred the
coercive nature of rape from the environment of intersectional discrimination rather than
from a subjective evaluation of the victim´s state of mind to infer her consent. For
instance, addressing one incident of rape the Chamber found ‘given the general context
of the existing war-time situation and the specifically delicate situation of the Muslim
girls detained’ it was beyond reasonable doubt that the victim did not freely consent.642
Similarly, in another instance, the judges dismissed Kunarac´s allegation that he simply
talked to (but not raped) the victim as improbable ‘in the light of his total disregard for
Muslim women in general, those he raped in particular.’643 Finally, the Chamber
recognized the gravity of discrimination underpinning rape for sentencing purposes. It
found that the ‘ethnic and gender discrimination’ were aggravating factors for those
offences other than torture and their perpetration against ‘particularly vulnerable and
defenceless women and girls also in aggravation.’644
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The language used by Kunarac´s judgment decision referring to the ‘specifically delicate’
and ‘particularly vulnerable’ situation of Muslim women and girls dealing with rape and
SGBV is controversial and requires clarification.645 As Charlesworth notes, these
appellatives resonate with the treatment of women and girls as inherently weak and
lacking in agency that ICL has continued by limiting their roles to victims and vehicles
of reproduction.646 There is indeed a trend in ICL to qualify women and girls as vulnerable
without due explanation. In Kvocka, the Trial Chamber found that a decisive factor of the
accused´s criminal liability was the ‘especially vulnerable’ situation of Muslim women
that made it unrealistic to believe that they would not be raped.647 Isaac and Jurasz have
warned that such use of language is indicative of the gender binaries that still exist in ICL
with the detrimental effect of essentializing women´s gender identity and denying their
individual autonomy.648
The term ‘vulnerability’ has been interpreted differently in some instances in IHRL. In
Aydin v Turkey, the ECtHR Grand Chamber based the gravity assessment of the coercive
circumstances of rape on the intersection of the ‘sex and youth and the circumstances
under which she [the victim] was held’ which added to her ‘overall sense of
vulnerability.’649 According to McGlynn, the language of the ECtHR referring to the
‘vulnerability’ of victims is ambiguous.650 Did the court imply that rape was ‘worse’
because the victim was a female? This would be an unacceptable assumption about the
role of women.651 However, it could be that the Court used the word vulnerable to stress
the psychological impact of rape in the cultural context (i.e. the adverse consequences of
losing virginity for a woman´s status) in which case, it would have allowed judges to
better assess the severity of rape.652 The Special Rapporteur on Torture backs the latter
interpretation considering vulnerability as ‘powerlessness’ in a given situation due to the
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power exercised by another person, and which increases in situations of intersectional
discrimination.653
In Kunarac, the Trial Chamber´s use of the term vulnerability probably did not intend to
limit the agency of women and girls, especially considering the judicial recognition of
rape as a violation of sexual autonomy.654 However, in line with the above critiques, the
judiciary should avoid using confusing language and strive for a greater contextualization
of victims´ experiences of rape to reflect the one important thing: individuals are
vulnerable to SGBV (read, are at a higher risk) as a result of external inequalities and
discrimination and not due to their internal characteristics.
Overall, despite the unfortunate language, Kunarac´s intersectional interpretation of the
coercive circumstances of rape promotes the sexual autonomy of women and girls by
considering their identities and experiences relevant factors to interpret the coerciveness
of the context of rape, instead of assuming their passivity. According to Viseur Sellers,
an analysis of rape must be cognizant of the factual circumstances of the victim (age,
limited mental ability, or relevant status) to better understand – and respect – her
experiences.655 Sellers refers to M.C. v Bulgaria as an example of a victim-sensitive
contextualization. The ECtHR held (referring to Kunarac) that the circumstances of rape
should not be interpreted narrowly and must consider other factors that render sexual
penetration non-consensual.656 The Court added, the ‘evolving understanding of the
manner in which rape is experienced [i.e., factoring in identity]’ aims to protect ‘the
effective equality and respect for each individual´s sexual autonomy’.657 Intersectionality
echoes this evolution of international law. Indeed, an intersectional approach of the
coercive circumstances of rape promotes sexual autonomy in various ways recognized by
scholars. First, the emphasis on compounded discrimination reveals the nature of rape
fundamentally as ‘a crime of inequality, whether of physical or other force, status, or
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relation’ rather than as a crime that victims let happen.658 Secondly, intersectionality´s
focus on a contextual approach creates a greater space to explain what the victim
experienced in the coercive environment.659 Taking up her own experience is a way of
recognizing agency, hence, grounding the crime of rape in a violation of individuals´
sexual autonomy.660

5.3 FILLING GAPS IN THE PROTECTION FROM SGBV CRIMES
The Ntaganda case (TJ 2017, AJ 2019) has made an enormous contribution to ICL
clarifying that the ICC has jurisdiction to protect girl soldiers from rape and sexual slavery
within armed groups.661 Critically, the decision relies on an intersectional rationale where
the judges interpreted the law in light of the specific gender and age identities – and needs
– of girl soldiers. Yet, considering that this contribution of intersectionality deals with the
interpretation of conducts not previously regulated, Ntaganda raises the legal question of
the compatibility of an intersectional interpretation of the law with ICL´s principle of
legality.

5.3.1

Interpreting the rationale of protection of SGBV

In Ntaganda, as throughout in the DRC situation, girl soldiers fulfilled a role providing
for the sexual needs of members of their armed group. The issue of the protection of girl
soldiers from SGBV in the militia had not been examined in previous ICC cases such as
Lubanga and Katanga due to a narrow interpretation of this crime, excluding a gender
analysis (chapter 4.4.1). Notwithstanding, the evidence in Ntaganda demonstrated that
the gendered recruitment of children – girls for sexual exploitation and boys to fill in the
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ranks – was large-scale and systematic during the ethnic conflict.662 Further, the girls were
called guduria by the militia meaning that ‘they could be used for sex wherever the
soldiers wanted, and were exploited by means of domestic chores, cooking and sex.’663
Earlier, in Lubanga, the trial judges had refused to consider evidence of SGBV against
girl soldiers arguing that it had not been included in the charges. As a result, the issue of
whether the protection of girl soldiers from SGBV in the militia fell within the ICC´s
jurisdiction had been left unaddressed.664 The same question re-appeared in Ntaganda.
On this occasion, the prosecutor and judges shifted from Lubanga´s narrow interpretation
(overlooking gender) to an intersectional lens taking into consideration the multiple
identities of girl soldiers as ‘girls’ and as ‘soldiers’ to answer the legal question whether
they should be protected from SGBV.665
In Ntaganda, the prosecutor was sensitive to the multi-faceted experiences of girls in the
militia, both as soldiers and as victims of SGBV, bringing cumulative charges to address
the various harms. These included the war crimes of conscripting, enlisting and using
children under fifteen years old to actively participate in hostilities, rape and sexual
slavery.666 The defence challenged the Court´s jurisdiction arguing that examining war
crimes required a combatant status which is incompatible with the notion of not taking
direct part in hostilities (as during SGBV) alleged by the prosecutor.667 The prosecutor
replied that the status requirement is not the defining trait of war crimes. Importantly, the
prosecutor alleged that rape and sexual slavery are grave breaches of international
humanitarian law, therefore, prohibited at all times (regardless of the status) under
common article 3 of the Geneva Conventions and by CIL.668 The legal representative of
victims added to the protection arguments holding that girl soldiers are placed hors de
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combat during their detention and during SGBV and, consequently, they remain protected
in those situations.669
The judges in Ntaganda decided on the challenge to the jurisdiction of the Court adopting
an intersectional approach to interpret the rationale of the law. Intersectionality was
indeed at the centre of this interpretation where, as Grey notes, the judiciary did not lose
sight of the specific identities of the ‘child girl soldier’ throughout the process.670 This is
evident in the legal reasoning of all the chambers. Initially, the pre-trial judges found that
children under 15 only lose ICL protection during their active participation in
hostilities.671 Accordingly, girl victims of rape and sexual slavery could not have taken
active part in hostilities because ‘[t]he sexual character of the crimes ‘logically preclude
active participation in hostilities at the same time’.672 Further, the pre-trial judges
conducted a teleological interpretation of the law (looking for values, purpose, goals)
aligned with an intersectional approach, sensitive to age and gender interacting in armed
conflict.673 They stated that depriving children of protection for joining an armed group
‘contradict[s] the very rationale underlying the protection of children from hostilities.’674
The trial judges confirmed the protection approach with new arguments.675 They noted
that the law of armed conflict does not require an a priori status to protect from SGBV
and, therefore, the Rome Statute should not be interpreted as requiring a status either. 676
Then, trial judges made a key finding: There is a general prohibition in treaties and in
CIL to commit rape and sexual enslavement which, as a fundamental guarantee, applies
at all times and precludes losing protection for those crimes.677 On this basis, the Chamber
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concluded that limiting the protection of girl soldiers from rape and sexual slavery is
‘contrary to the rationale of IHL’ which only accepts harm in case of military necessity
or military advantage.678 An intersectional approach to gender and ethnicity in armed
conflict is clear in the trial judges´ final consideration that: ‘Raping and sexually
enslaving children under the age of 15 years or indeed any person would never bring any
such military advantage, nor can there ever be a necessity to engage in such conduct’.679
The Appeals Chamber supported and deepened the argument in favour of the protection
of girl soldiers with two arguments. First, it clarified that IHL does not require a civilian
status to protect from SGBV but a ‘nexus’ with the armed conflict that ultimately defines
the nature of war crimes.680 Secondly, the prohibition of rape and sexual slavery were
underscored as norms with status of CIL (recognized as general practice) and jus cogens
(peremptory, non-derogable values), therefore, applicable at all times by the Court.681
From these considerations, the appeals judges issued a key finding stressing why girl
soldiers must be protected from SGBV: when elements of the crimes have reached the
status of CIL (as rape and sexual slavery), the Court ‘cannot be precluded from applying
it to ensure consistency with IHL’ noting that ‘[t]his does not violate the principle of
legality recognized in art. 22.’682
Ntaganda´s judgment on the challenge to the ICC´s jurisdiction is, by adopting an
intersectional approach, full of potential to advance feminist arguments for a greater
gender equality in ICL. First, the Ntaganda decision recognizes the jus cogens nature of
rape and sexual slavery, thereby acknowledging that certain gendered violations are of
the highest value in international law and therefore demand protection at all times.683
Second, the decision acknowledges victims´ multiple identities as girls and as children in
the charges (i.e., using children in hostilities, rape and sexual slavery) ending the
monolithic narrative of girls as victims. In this regard, the Ntaganda jurisdiction decision
678
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demonstrates the role of intersectionality promoting agency in ICL. As Grey notes, by not
letting go of the girl soldiers´ multiple identities and interlinked discrimination, the Court
ends the ‘misleading and disempowering’ narrative of girls as victims of SGBV giving
them agency as children.684
Another improvement of Ntaganda in terms of gender equality is the interpretation of
rape and sexual slavery in consistency with IHRL, as required by article 21(3) of the
Rome Statute. By deciding that girl soldiers must be protected regardless of their status,
the judges reasoned in accordance with a consolidated interpretation in IHRL about the
need to protect girl soldiers from the specific risks – and attached human rights violations
– that they experience in armed conflict.685 This alignment with IHRL is full of
opportunities, but also of risks. As O´Rourke notes, Ntaganda´s alignment with IHRL
represented a chance to give traction to women´s human rights in ICL by stressing the
continuities of discrimination before, during and after conflict.686 However, the Ntaganda
judges failed to maximize this opportunity by not referring to article 21(3) as a basis to
acknowledge those very rights in ICL.687 By establishing the duty of judges to ensure
consistency with IHRL, article 21(3) provides a legal basis – and obligation – to reflect
in ICL the range of human rights violations (economic, social, cultural, civil and political)
resulting from SGBV crimes such as rape and sexual slavery in armed conflict. In
Ntaganda, the ICC interpreted the intersection of gender and age in armed conflict in
consistency with IHRL, however, the Court failed to address, as O´Rourke notes, the
consequences of such violations in terms of human rights. In this sense, the analysis was
not consistent with IHRL.

5.3.2 The interplay of customary IHRL interpretations and the principle of legality
The key finding of Ntaganda´s jurisdiction decision established that when elements of
the crimes (i.e., rape and sexual slavery) have evolved into CIL, this interpretation is
Grey, ‘SGBV against Child Soldiers’ (n 665) 630.
CEDAW and CRC, ‘Joint general recommendation/general comment Nº31 of the CEDAW
and Nº18 of the CRC on harmful practices’ CEDAW/C/GC/31/CRC/C/GC/18 (14 November
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binding for the Court and does not breach the principle of legality.688 This statement
makes a decisive contribution to ICL clarifying how to harmonize the demands of
interpreting the law under the Statute in consistency with IHRL (article 21(3)) and,
simultaneously, ensuring respect for the principle of legality interpreting strictly the
criminal conducts (article 22(2)).689 As stressed above (chapter 2.3.2), this relationship
poses a legal challenge to the application of intersectionality in ICL as a rights-based
methodology to interpret SGBV conducts. The Ntaganda finding affects situations where
the conducts have a CIL status. Applied to SGBV, a consequence of Ntaganda is that
customary IHRL (here the prohibitions of rape and sexual slavery) must be applied in
judicial interpretations of international crimes. This is crucial for intersectionality. CIL
prohibitions of SGBV (rape, sexual slavery, torture, genocide, forced marriage, etc.)
must, according to the Ntaganda finding, be identified and punished. Considering that
many involve situations of intersectional discrimination, this approach can be a
methodological game changer to identify and address these grave prohibitions – their
causes and consequences – in ICL.
The Ntaganda finding that the Court must apply CIL norms exemplifies a situation where
the argument that IHRL standards must not be permitted in ICL, because they may violate
the principle of legality, is not valid. Conversely, it entrenches CIL as a criterion to decide
on the legality of IHRL interpretations to interpret international crimes. Certainly, a direct
application of IHRL standards in ICL puts at risk the duty, under the principle of legality,
to interpret international crimes strictly.690 By extending the interpretation of the criminal
conducts with external standards (as IHRL), ICL´s aim to punish individuals based on a
rigorous respect for the certainty and the rule of law is threatened.691 However, according
to the Ntaganda Appeals Chamber, if CIL stipulates an additional element of a crime, the
Court cannot be precluded from applying this standard to ensure consistency, which does
not violate the principle of legality that protects the accused from a broad interpretation
of the elements of crimes or their extension by analogy.692 Scholarly opinion confirms
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this legal approach.693 A first reason is that CIL is based on opinion juris and practice
and, therefore, is a legitimate source of law in ICL whose application would not extend
the interpretation of conducts.694 Second, when CIL norms have a jus cogens nature,
judges must apply them as peremptory (non-derogable) norms due to the importance of
the protected values involved, which counters the critique that all IHRL interpretations
lower the gravity standards of ICL.695 By granting protection to girl soldiers from rape
and sexual slavery, the Court is indeed interpreting these conducts in consistency with
IHRL standards that have become prohibitions of CIL and jus cogens.696
Customary IHRL standards are consolidating as a factor to decide on the legality of
SGBV interpretations in situations involving intersectional discrimination. Other ICL
precedents confirm a relative trend in this sense that Ntaganda follows regarding rape and
sexual slavery. In AFRC, Judge Doherty´s partly dissenting opinion argued that the forced
marriage of girls (unregulated at the time) fits the category ‘other inhumane acts’.697 She
stressed that the prohibition of this conduct by the main legal traditions and by
international and African regional treaties is considered CIL.698 The Appeals Chamber
backed this approach finding that forced marriage, fitting the category ‘other inhumane
acts’, involves a gravity prohibited by CIL whose examination does violate the principle
of legality nullum crimen sine lege.699 With this understanding of the nature of the norm,
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Judge Doherty and the Appeals Chamber substantiated the ‘similar gravity’ of forced
marriage in the specific context, considering the intersection of victims´ identities, the
armed conflict, and the stigmatizing effects of forced marriage.700 In Kunarac, the Trial
Chamber examined the rapes of Bosnian Muslim women and girls as acts of torture.701
Assessing the definition of torture, the judges stated that human rights notions can be
‘transposed’ if they respect the specificities of ICL.702 Accordingly, the Chamber defined
torture accepting only those elements considered CIL that is ‘binding [to ICL] regardless
of the context in which it is applied.’703 From this understanding of the customary nature
of torture, the Kunarac trial judges interpreted the rapes of Bosnian Muslim women as
acts of intersectional discrimination finding that the accused acted with ‘the aim of
discriminating against the Muslim, in particular its women and girls.’704
The recognition by the Appeals Chamber in Ntaganda that customary standards apply at
all times to interpret criminal conducts and satisfy legality requirements opens up an
incredible opportunity to apply IHRL approaches to discrimination (including
intersectional) to the interpretation of SGBV crimes. A considerable amount of IHRL
prohibitions have evolved into norms of jus cogens in contemporary international law.
This is due, as Bianchi notes, to the close relationship between the two, either by “taking
up” jus cogens norms from IHRL prescriptions or, more often, by invoking the
peremptory character of norms, such as the prohibition of slavery, torture or genocide.705
These norms of jus cogens/CIL are, as stressed by the Appeals Chamber in Ntaganda,
binding for judges in order to ensure consistency with the international legal system.706
The evolution of CIL is notoriously affecting IHRL norms of SGBV, thereby, upgrading
their status. The CEDAW´s GR Nº35 (2017), backed by the European Court in Volodina
v Russia (2019), recognizes that the prohibition of gender-based violence against women
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has become a principle of CIL.707 Accordingly, in the light of Ntaganda, ICL has a duty
– under CIL – to identify and sanction crimes of gender-based violence. This implies a
huge potential for intersectionality. As gender-based crimes are underpinned by
intersectional discrimination, ICL judges may increasingly resort to intersectionality as
an efficient method (as this study shows) to interpret the customary prohibition of genderbased violence.

5.4 ESTABLISHING THE MENS REA OF SGBV CRIMES IN SITUATIONS OF
CO-PERPETRATION
An intersectional approach reveals the dynamic of SGBV as part of the broader criminal
attack. In so doing, it sheds light on situations where SGBV is interlinked to the common
plan or purpose of multiple perpetrators, which is a basis to establish the mens rea.708 Coperpetration theories are useful strategies that ICL adopts to establish the liability of highranking officials for the crimes committed by other (physical perpetrators) but which,
from their positions, they instigated or tolerated.709 The most renowned co-perpetration
theories are joint criminal enterprise (JCE), at the ad hoc tribunals, and direct and indirect
co-perpetration and common purpose liability at the ICC. 710 All have the same material
CEDAW GR 35 (n 191) para 2: ‘For over 25 years, the practice of States parties has endorsed
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law.’ Volodina v Russia (n 191) para 52. The ECtHR backed CEDAW´s interpretation of the
status of violence against women: ‘It [the CEDAW] noted that the interpretation of
discrimination given in the former recommendation had been affirmed by all States and that
the opinio juris and State practice suggested that the prohibition of gender-based violence against
women had evolved into a principle of customary international law.’
708
B Goy, M Jarvis and G Pinzauti, “Contextualizing Sexual Violence and Linking it to Senior
Officials”, in S Brammertz and M Jarvis (eds), Prosecuting Conflict-Related Sexual Violence at
the ICTY (2016) 242. Prosecutor v Dusko Tadic (Appeals Judgment) IT-94-1-A (15 July 1999)
paras 227-228. The Tadic appeals judgment established the elements of co-perpetration. The actus
reus includes: i) a plurality of persons; ii) a common plan or design or purpose of criminal nature,
and iii) participation of the accused in the common design. By contrast, the mens rea elements
differ according to the category of common design, requiring a shared intent to perpetrate the
crimes for the first and second category of common design, and the intention to participate in and
further the JCE –but not to commit the crimes – for the third type of common design.
709
Goy, Jarvis and Pinzauti, ‘Contextualizing SV’ (n 708) 259, 261.
710
S SáCouto, LN Sadat and P Viseur Sellers, ‘Collective criminality and sexual violence: Fixing
a failed approach’ (2000) 33 Leiden Journal of International Law 210, 222, footnote 129. Tadic,
‘AJ’ (n 708) paras 196-220: explains the three different types of joint criminal enterprise. Rome
Statute (n 7) article 25(3)(a) refers to direct and indirect co-perpetration, and article 25(3)(d) refers
707

164

elements (actus reus): (i) a plurality of persons, (ii) a common plan involving criminality,
and (iii) the participation of the accused.711 However, their mental elements (mens rea)
vary. If the crimes at stake fall within the common criminal plan or purpose, it is necessary
to establish that the accused ‘shared’ the same state of mind as the person who personally
committed the crime. If the crimes go beyond the common purpose, it is only necessary
to establish awareness that the crimes were a possible consequence of the enterprise and,
with that awareness, the participation of the accused.712 As the findings will establish, the
identification of gender (underpinning SGBV) intersecting with the broader attack can
helps the judges to establish the mens rea in co-perpetration situations in two ways:
linking SGBV to the common criminal purpose, and discerning whether SGBV falls
within or beyond the common purpose.

5.4.1

Establishing the interlink between SGBV and the common purpose

Intersectionality establishes linkages between SGBV and perpetrators´ plan or purpose
helping to establish the mens rea in co-perpetration situations. There is a direct
relationship between SGBV crimes and the furthering of perpetrators´ common plan or
purpose due to the extended gendered effects of SGBV harming a group, that makes these
crimes strategic to achieve criminal goals. Uncovering the dynamic of SGBV by means
of intersectionality can be critical to establish the mens rea of the accused because this
approach provides judges with valuable insight to assess the role of SGBV in relation to
the common plan, thus, helping them to infer policies which the accused intended or
acquiesced to be committed through SGBV, and whose implementation amounted to
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international crimes.713 The case studies show that, as a result of identifying the
intersection of SGBV and the broader attack, ICL judges have inferred co-perpetrators´
mens rea in different forms: either the (shared) intent of the accused when SGBV falls
within the criminal object, or the awareness of the accused when SGBV falls beyond the
common but was a natural and foreseeable consequence whose risk was assumed.
In Kunarac, explaining the contextual elements of crimes against humanity, the Trial
Chamber identified that SGBV – mostly through rape and sexual torture – ‘perpetuated
the attack’ against Muslim civilians conveying the aim of discriminating between
members of his [Kunarac´s] ethnic group and the Muslims, in particular its women and
girls’. 714 Immediately after, the judges inferred from the intersection of SGBV with the
ethnic attack that ‘the consistency of these occurrences and the predictability of the
women´s fate were particularly evident’.715 Accordingly, ‘[t]hrough these acts, the
accused, Dragoljub Kunarac, not only showed that he knew of the attack and knew that
his crimes fitted in with, or were part of, the attack, but he also clearly showed that he
intended them to be so. He demonstrated a total disregard for Muslims in general, and
Muslim women in particular.’716
In Nahimana (Media case), the Trial Chamber identified the intersection of gender and
ethnicity in the policies underpinning the attacks against Tutsi women during its
examination of the factual findings. Then, the trial judges reproduced this intersectional
approach to articulate the charges of persecution. The trial judges were explicit describing
such intersection: ‘The presentation of Tutsi women as femmes fatales focused particular
attention on Tutsi women and the danger they represented to the Hutu. This danger was
explicitly associated with sexuality.’717 Immediately after, the Trial Chamber inferred that
Tutsi women in particular were targeted for persecution: ‘By defining the Tutsi woman
as an enemy in this way, RTLM and Kangura articulated a framework that made the
sexual attack of Tutsi women a foreseeable consequence of the role attributed to them.’718
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In Ongwen’s trial judgment, the Chamber emphasized the ‘institutionalised’ manner of
SGBV within the LRA´s Sinia Brigade, under Ongwen´s command, involving a
systematic pattern of abductions, forced marriage, rape and sexual enslavement of women
and girls perceived as government sympathisers.719 The judges found these patterns so
organized and repeated that considered their perpetration ‘articulated in general policy
terms’.720 This insight was decisive to link Ongwen with SGBV crimes not directly
committed – but organized – by him. The trial judges found that the leadership´s
agreement or ‘common plan’ involved ‘a coordinated and methodical effort’ relying on
the LRA soldiers ‘to abduct women and girls in Northern Uganda and force them to serve
in the Sinia brigade as so-called ‘wives’’ and domestic servants.721 Accordingly, although
the crimes were executed by LRA soldiers, Ongwen had control over the crimes, which
he could frustrate considering his essential contribution deciding over the distribution of
women and girls and their marriages, therefore, making him responsible for those crimes
‘jointly’ with other co-perpetrators.722
These findings reveal that an intersectional approach that establishes the dynamic of
discrimination clarifying the function of SGBV in relation with the broader attack is key
to understand how this crime fits with regard to the criminal plan or purpose, as a
necessary step to establish criminal liability. International prosecutors stress that the first
step to hold perpetrators responsible is to identify the links between SGBV and the
criminal campaign demonstrating that the former was part of the common purpose in
which the accused participated or whose perpetration s/he could foresee.723
Intersectionality tackles this step – revealing the interlink between SGBV and the criminal
campaign – therefore positioning it as an adequate methodology to help establishing the
criminal liability of co-perpetrators of SGBV.
Since certain co-perpetration theories have been criticised, especially JCE III at the ad
hoc tribunals and control over the crimes (indirect co-perpetration) at the ICC, one may
ask whether intersectionality would be of any benefit.724 As for JCE type III, this mode
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of liability which only requires establishing awareness (of the foreseeability of SGBV),
has been a useful strategy to establish high accountability for superiors who tolerate or
incite SGBV at the ICTY and ICTR.725 Yet, its customary basis has been questioned and,
moreover, considering that the common plan is often too broad and abstract, it would
establish guiltiness ‘by association’ too easily for crimes committed by others that the
accused did not intend but of which s/he was merely aware.726 As for co-perpetration at
the ICC, it has been considered too technical to establish liability and more suitable to
address situations of domestic law.727 Especially its indirect form, when the accused acts
through an organization under his/her control (control over the crimes theory), it has been
considered a reason for the structural failures at the ICC prosecuting SGBV.728 However,
as SáCouto, Sadat and Viseur Sellers stress, co-perpetration theories are an effective
framework to establish liability for SGBV if a contextual approach is applied to establish
the relationship of SGBV and the common purpose.729 Intersectionality brings about such
a contextual approach because this method is about linking and unpacking the relationship
between gender and the targeting of a group that grounds SGBV crimes in perpetrators´
criminal strategy.

5.4.2 Helping to discern whether SGBV falls within or beyond the common purpose
ICL has faced situations where SGBV crimes were deliberately used to further the attack
against a group, yet judges failed to understand that SGBV belonged to the joint criminal
purpose establishing perpetrators´ (shared) intent to commit those crimes.730 This has
happened, especially, in situations where patterns of SGBV occurred simultaneously to
the criminal campaign and, therefore, whose perpetration the accused was aware of and
tolerated. In such situations, involving knowledge and acceptance of criminal behaviour,
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the standard is that the conduct under consideration becomes part of the common plan or
purpose, and that the accused had the intent – not only was aware – to commit the
crimes.731 In Krajišnik, the ICTY Trial Chamber found that when JCE members are
informed of new crimes and take no effective measures to prevent them, there is an
expansion of the original criminal objectives that give rise to intent and responsibility
under JCE type I.732 The same standard must apply to SGBV crimes. Intersectionality, by
revealing the gender dynamics within the attack, sheds light when these SGBV crimes
become an integral part of the criminal campaign, hence known and tolerated and falling
in the ambit of the common purpose and intent. Karemera, Katanga and Ntaganda are
examples that help to understand how this distinction works in the practice.

5.4.2.1 Karemera
In Karemera, the ICTR Trial Chamber convicted the accused for the rape and sexual
assault of Tutsi women as acts of genocide that were considered ‘a natural and foreseeable
consequence’ of the JCE to destroy the ethnic group.733 The judges noted that SGBV
crimes ‘were not part of the common purpose of the JCE to destroy the Tutsi population
in Rwanda.’734 Yet, an intersectional analysis of the evidence in Karemera demonstrated
that SGBV was not only foreseeable but known and accepted by the accused, hence
deliberately used as a tool to further the ethnic attack, and part of perpetrators´ criminal
enterprise. Indeed, the trial judges had found the existence of a pattern of widespread and
systematic rape and sexual assault simultaneous to the attack against the Tutsis as a
group.735 Critically, the Trial Chamber itself had found that SGBV was committed ‘in
order to increase their [women and girls´] suffering before they were killed with the intent
to destroy.’736 According to the Chamber, SGBV was so large-scale that the accused were
necessarily aware and ‘wilfully took the risk of facilitating further rapes and sexual
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assaults.’737 Later in the appeal, the judges even recognized that SGBV was ‘intricately
linked’ with the attack.738 These factors revealed that SGBV in Karemera was
underpinned by the intent to destroy rather than being a crime of which perpetrators had
a mere awareness.
Perpetrators´ state of mind in Karemera would have been better reflected by the finding
that SGBV belonged to the common plan, hence, it was an intended crime rather than
foreseeable. This becomes clear in light of the Krajišnik standard that knowledge and
toleration of new crimes makes them fall within the common plan or purpose.739 Indeed,
when SGBV is known and accepted as part of the attack, it reflects a situation of
intersectional discrimination due to the extended effects of gender-based violence
harming the target group. In these situations where gender (through SGBV) becomes
strategic, intent (not awareness) better reflects the mode of liability of the accused. In
addition, this distinction is important to reflect the gravity of SGBV crimes during
sentencing. If SGBV falls within the criminal plan or purpose, judges will consider that
it involves a higher degree of participation and intent when determining the sentence of
the convicted person.740
Scholarly work also considers that when SGBV intersects –is integral to – the attack it is
necessarily part of the joint criminal purpose intended by perpetrators. According to
SáCouto, it is difficult to understand why the Trial Chamber in Karemera concluded that
the evidence did not expose a ‘shared intent’ by the JCE members to cause seriously
bodily or mental harm through SGBV.741 When, as in this case, SGBV clearly contributes
to perpetrators ´goals of destroying or persecuting, then sexual crimes are more accurately
characterized as part of the original – or expanded – JCE than as merely foreseeable.742
A lesson from Karemera is that, when gender and ethnicity intersect or are ‘intricately
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linked’ in the attack – as recognized by the ICTR Appeals Chamber – and this fact is
known and tolerated by superiors, then the intended effects of SGBV extend into the
ambit of perpetrators´ criminal purpose due to the strategic role of gender harming the
whole group.743

5.4.2.2 Katanga and Ntaganda
The Katanga trial judgment illustrates another situation where SGBV was inextricably
linked with the attack, yet the judges considered that it did not belong to perpetrators´
common purpose and declined to convict the accused for such crimes.744 The Trial
Chamber had found evidence of a common plan to attack Bogoro by pursuing and killing
Hema civilians.745 Paradoxically, even if the judges recognized that rape and sexual
slavery were ‘integral’ to the attack against the Hema, they found that, on the basis of that
evidence, they could not establish that SGBV fell ‘within’ the common purpose.746 The
Chamber supported its decision arguing that: the lives of the women and girls raped and
sexually enslaved were ‘spared’ by claiming to be non-Hema (oddly conveying that
killing matters more than SGBV to establish criminal responsibility), that no evidence
indicated that SGBV was perpetrated prior to the attack, on a wide scale or that the attack
perforce entailed the perpetration of such acts.747 These arguments are not required by
ICL to establish the mens rea. In this regard, some commentators have noted that the
Court interpreted common purpose liability differently for SGBV than for other crimes
taking place simultaneously that were considered part of the common purpose.748
The Katanga trial chamber adopted a narrow approach to examine SGBV. It overlooked
the intersection of gender with ethnic violence that would have led to the conclusion that
SGBV – as other crimes during the attack – intended to further that attack. First, the
judicial finding suggests that SGBV was opportunistic. Examining the applicable law for
attribution, the same Chamber had stated that it would only exclude from the common
purpose those crimes ensuing from ‘opportunistic acts’ by members of the armed
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group.749 Accordingly, by excluding SGBV from the common plan (despite having
identified that it was integral to the attack) the Trial Chamber was treating SGBV as an
opportunistic crime.750 Secondly, the evidence in Katanga reflected the intersection of
gender-based violence with the broader attack that ICL considers sufficient to establish
liability. According to Viseur Sellers, SáCouto and Sadat, the ICC in Katanga could have
inferred, from the repeated acts of rape and subsequent enslavement, that perpetrators
intended to commit SGBV or that it would occur in the ordinary course of events. 751
Indeed, in Katanga, the judges failed to understand the intersection of gender with the
broader attack that would have led them to the conclusion that SGBV (tolerated and
known) was not just opportunistic but strategic furthering the attack and, therefore,
unmistakably part of the common plan.
The narrow approach leading to impunity for SGBV in Katanga stands in contrast with
the judicial approach of the ICC Trial Chamber in Ntaganda. In this case, featuring
similar patterns of rape and sexual slavery during and in the aftermath of attacks, an
intersectional contextualization of gender and ethnicity provided the judges with
understanding that rape and sexual slavery belonged to the common purpose, hence,
enabling them to establish the mens rea of the accused.752 The Ntaganda judgment
decision is an example of what scholars have referred to as a ‘contextual approach’ to
examine situations of co-perpetration of SGBV that is logical and non-discriminatory,
because the judges interpreted that the same criminal intent applies to SGBV as to other
crimes to achieve the criminal purpose.753
The Ntaganda judgment provides a good example that an intersectional contextualization
of SGBV helps with revealing the mens rea of co-perpetrators of SGBV. Trial judges
contextualized gender intersecting with ethnicity inferring, as a result, the criminal intent
of SGBV. The judgment considered factors such as the derogatory remarks during rape
comparing the Lendu with non-humans that needed to be exterminated, the brutality of
the rapes simultaneous to ethnic violence, and the gendered effects of rape on individuals,
also extending to their communities due to the stigmatization of victims of SGBV.754
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From these linkages, the judges concluded that perpetrators had the intention to subject
the victims to consequences that went ‘beyond’ SGBV.755 Plainly, the Ntaganda judges
detached from the Chamber´s previous jurisprudence in Katanga by establishing an
intersectional interpretation of SGBV. They held that, although the identity of all the
victims was not established, ‘rape and sexual slavery was, alongside murder and pillage,
one of the means used by the UPC/FPLC to destroy the Lendu community in the localities
under assault.’756 Ntaganda demonstrates the value of an intersectional contextualization
to discern situations where SGBV is a means – as much as other crimes – to further the
attack against a group, thus falling in the ambit of perpetrators´ common purpose and
intent.

5.5 CONCLUSION
The chapter´s findings establish very significant contributions of intersectionality to
substantiate the interpretation of the material (actus reus) and mental (mens rea) elements
of SGBV crimes.
A first contribution concerns the specific intent of SGBV crimes that judges can identify
and articulate with an intersectional approach. An intersectional interpretation of the
specific intent has been applied by judges relying on techniques or methods for the
contextualization of SGBV with a focus on: i) establishing linkages with the broader
attack; ii) explaining the dynamics of SGBV and iii) inquiring about the extended
gendered effects of SGBV. As a result, ICL judges have inferred the meaning and specific
intent of SGBV as an act of genocide, terrorism, and crimes against humanity.
A second contribution regards the gravity standard required by some material elements
of SGBV crimes. An intersectional analysis of the gravity of SGBV factors in victims´
identities, the context of armed conflict, and the individual gendered effects of SGBV in
the cultural context. These gendered effects focus on the individual victim because the
analysis here concerns individual SGBV crimes – differently from ‘umbrella’ crimes such
as genocide, terrorism and crimes against humanity where, as explained, the gendered
effects of SGBV extend over the group. Assessing gravity through intersectionality

755
756

Ibid.
Ibid para 1020.

173

benefits ICL in substantive ways. Examining the ‘similar gravity’ of sexual violence, the
AFRC Appeals Chamber recognized that this conduct fits the category of other inhumane
acts and is therefore an autonomous international crime. Addressing the coercive
circumstances of rape, an intersectional approach, focused on the contextualization,
enabled the Kunarac Trial Chamber to prioritize a more objective interpretation of rape
that furthers the principle of sexual autonomy.
A third contribution of intersectionality is its potential to guide the rationale of protection
of the law interpreting unregulated situations of SGBV. In Ntaganda, thinking in terms
of the intersection of gender and ethnicity in armed conflict, was decisive in interpreting
whether girl soldiers must be protected from SGBV in armed groups. Yet, since
intersectional interpretations bring about IHRL standards of protection, how do these fit
with ICL´s principle of legality? Judicial precedents involving situations of intersectional
discrimination have used customary IHRL to fill in gaps in the law considering that they
respect the principle of legality. In so doing, customary standards are opening a “legal”
way to integrate intersectional interpretations of SGBV into ICL, addressing this
challenge to apply intersectionality in the field (see chapter 2.3.2).
Fourthly, intersectionality helps to establish the mens rea of the accused in situations of
co-perpetration of SGBV. By revealing the dynamics between SGBV and the criminal
campaign, the approach provides insight about how these crimes relate to the criminal
plan or purpose that exists beyond most patterns of SGBV. Judges have found this
understanding useful to identify and substantiate whether SGBV falls i) within the
criminal purpose, thus establishing the shared intent of the accused to commit SGBV, or
ii) out of the common purpose but as a foreseeable consequence of it, thus, establishing
the awareness (and acceptance) that SGBV would take place.
These findings are interrelated which reflects the internal coherence of the intersectional
analysis in ICL. A closer look reveals that the contributions highlighted above are
underpinned by similar categories of analysis (gender, discrimination, identities, armed
conflict, cultural meaning) and techniques (contextualization of SGBV establishing its
linkages, dynamics and gendered effects within the attack). Critical in this analysis is that
the identities at stake (gender is always one) are never lost of sight of, and that the concept
of ‘gender’ is interpreted as a social construct whose meaning is shaped by its relationship
with other identities, the armed conflict, culture, and the effects of SGBV upon individual
victims, families, and communities.
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Because intersectionality tackles the overall dynamics of violence, a natural consequence
is that the findings cover a rich range of substantive aspects regarding both the material
and mental elements of SGBV. This internal coherence should help to create a stronger
and more consistent legal narrative. Also, looking ahead, the internal coherence of an
intersectional analysis in ICL suggests two things. First is the potential to establish a
framework for an intersectional analysis in ICL. Second is that the findings (limited by
the nature of the study) may not exhaust the contribution of intersectionality to ICL. Its
potential may allow more regarding SGBV crimes and also other (non-sexual) forms of
violence and modes of liability, given that identities and discrimination underpin all
international crimes and are socially constructed.
The substantive contributions of intersectionality presented in this chapter answer the
research question of the study, stated in the introduction: How can an intersectional
analysis of SGBV benefit ICL? What substantive contributions does it bring about? By
answering this question, the chapter confirms the applicability of intersectionality as an
approach rooted in feminism and IHRL that (as described in chapter 2) uncovers the fact
that the intersection of gender and other factors is necessary to address the causes and
harms of SGBV. The findings demonstrate that the intersectional “method” used in IHRL
to interpret SGBV – establishing gender as ‘inextricably linked’ to other factors, assessing
the interlinked dynamics of factors and their aggravated effects – also applies to ICL.
However, as explained, the application of intersectionality in ICL is also sui generis
because the approach adapts and integrates the particularities of ICL to improve its
specific features – i.e., the material and mental elements of SGBV crimes.
Intersectionality promotes gender equality in ICL, in particular, by substantiating certain
material elements of SGBV crimes, thus making it a useful tool for the feminist project
in ICL. This has been explained above in multiple ways: an intersectional
contextualization of the coercive circumstances of rape improves the recognition of
sexual autonomy (see Kunarac); intersectionality helps with interpreting the rationale of
the law in protective ways which allows recognition of new gendered harms (such as
forced marriage in AFRC and the protection of girl soldiers from rape and sexual slavery
in Ntaganda); the approach also enables us to identify and substantiate the gravity
standard of some elements of SGBV (such as the ‘similar gravity’ of other inhumane acts,
and coercion during rape, applicable also to other forms of SGBV).
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Yet, there is also space for criticism in cases adopting an intersectional approach. The
findings point at two improvements in this regard. One is avoiding confusing language
(i.e., vulnerability) and promoting instead a narrative in judicial decisions that better
reflects the roots of SGBV in structural (including gender) discrimination, thus
contributing to ending gender binaries in ICL. A second improvement concerns the need
to contextualize individual experiences of SGBV crimes more sensitively to avoid
applying intersectionality “wrongly”, especially seeing gender through an ethnic lens, in
a way that essentializes women. The essence of the approach is, precisely, to display the
diversity and uniqueness of SGBV harms (especially of people at the margins) which
makes intersectionality inseparable from explaining the lived experiences of victims in
ICL.
The decisive factor underpinning the substantive contributions of intersectionality, as
described, is the integration of gender discrimination – intersecting with other grounds –
in the legal analysis of SGBV crimes. Lacking intersectionality, there is a situation of
narrow interpretation which (as explained in chapter 4) leaves the causes and harms of
SGBV unaddressed. According to the findings, a narrow approach is often discriminatory
against victims of SGBV based on their gender. This concern, that critically questions the
objectivity of the justice system and is pressing because narrow interpretations of SGBV
crimes have been a prevailing trend, is addressed in the next chapter. Answering this
query brings to considering another (procedural) contribution of intersectionality in ICL:
enabling access to justice for SGBV crimes in consistency with IHRL and without gender
discrimination.
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CHAPTER 6
ENDING GENDER DISCRIMINATION IN ACCESS TO JUSTICE

Gender discrimination in access to justice is a structural gap in ICL because the
interpretation of SGBV is plagued with judicial stereotypes that result in discrimination
for victims on gender grounds when these seek remedy. The analysis demonstrates that
ICL´s adoption of a narrow approach to interpret SGBV is often discriminatory against
victims due to a failure to address gender. It is explained that ICL can avoid such
discriminatory outcome by adopting an intersectional approach that considers the way
gender is interlinked with other factors of identity and discrimination. Intersectionality
provides insight on the causes and harms of SGBV allowing judges to interpret this crime
without unjustified distinctions (even if unconscious) based on gender, and on equal terms
with other international crimes. In this way, the chapter answers the research question
‘What procedural contributions can intersectionality make to ICL’? It establishes that
intersectionality improves the procedural application of ICL in important ways that justify
its application: the analysis brings consistency with IHRL when interpretating ICL crimes
(considering gender interlinked with other grounds of discrimination) and, in so doing, it
enables access to justice for SGBV without discrimination – including on gender –
correcting the bias of the narrow approach.
The chapter is a natural consequence of the intersectional analysis examined in previous
chapters and a chapeau of its contribution to ICL. Previous chapters (2, 4 and 5) have
explained that intersectionality – based on a feminist and IHRL paradigm of gender and
discrimination – is a more efficient means of interpretation of SGBV than the narrow
approach, as demonstrate the manifold substantive contributions that it provides
interpreting the crimes. This chapter catalyses those findings. It argues that a consequence
of adopting intersectionality and enhancing the legal analysis is that the procedural
application of ICL is positively improved in two ways: ensuring consistency with IHRL
interpretations and access to justice without discrimination – including on gender. These
findings reveal an alignment between the application of intersectionality in IHRL (the
theoretical framework) and in ICL. As explained in chapter 2, led by the CEDAW
Committee, IHRL considers intersectionality a tool to understand compounded gender
discrimination and harms underpinning SGBV that, consequently, judges must identify
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and sanction not to perpetuate this complex discrimination in access to justice. The
chapter explains that this rationale is fully applicable – and must be applied – to ICL for
it provides the same positive results interpreting and applying the law as in IHRL:
Intersectionality explains the causes, harms and gravity of SGBV crimes and, in so doing,
it precludes discriminatory interpretations in access to justice in ICL.
The chapter analyses three ICL cases, already commented in the overview (chapter 4) but
discussed here with a specific focus to demonstrate the findings. It is argued that all of
them were affected by the same structural problem – a narrow approach leading to
discriminatory results on gender – and similar solution – intersectionality. In all these
cases, the changing factor to avoid mistakes in the application of the law would have been
the adoption of an intersectional interpretation of SGBV, inclusive of gender interlinked
with other identities. Accordingly, the chapter contributes a procedural finding: to avoid
discrimination interpreting SGBV crimes, an intersectional approach, in consistency with
IHRL´s understanding of discrimination (gender is interlinked with other grounds) is
required.
The analysis demonstrates this line of thought by examining three cases: Rukundo, where
the ICTR Appeals Chamber interpreted SGBV as a “qualitatively” different crime, thus
de-linking it from the genocidal context and precluding its analysis as an act of genocide
(4.1). Kenyatta, where gender binaries identifying sexual violence with women´s
“issues”, led the pre-trial judges to find that the castration and penile amputation of Luo
men were not acts of SGBV, thereby obscuring men´s gendered experiences and harms
as a result of SGBV (4.2). In the Lubanga case, the lack of a gender analysis of an
apparently gender-neutral crime (using children in hostilities) led to the exclusion of
SGBV against girl soldiers from the judicial examination of the charges, despite evidence
of the gravity of these crimes, which has been considered discriminatory on gender (4.3).

6.1 SGBV AS A “QUALITATIVELY” DIFFERENT CRIME
In Rukundo, the ICTR (TJ, 2009; AJ, 2010) addressed the sexual assault of witness CCH,
a young Tutsi girl fleeing ethnic violence and seeking refuge in a seminary whose military
chaplain was the accused, Rukundo.757 This case is a good illustration of the inconsistency
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of judicial interpretations of SGBV between the trial and appeal chambers according to
the two approaches addressed throughout this study. On the one hand, an intersectional
lens was adopted by the trial judges who found the sexual assault constitutive of an act of
genocide. On the other hand, the narrow approach of the appeals majority considered
SGBV a “qualitatively” different crime, therefore, unrelated to the ethnic genocide and
left unpunished. This section argues that the legal analysis of the appeals majority relied
on gender stereotypes that led to misunderstanding the causes, harms, and gravity of the
sexual assault and, consequently, would render the final decision discriminatory on
gender grounds.

6.1.1 Inconsistent approaches inter-chamber
The Rukundo trial judges contextualized the sexual assault on CCH establishing linkages
with the genocidal campaign against the Tutsi taking place at the time, revealing in the
analysis that SGBV (a crime of gender discrimination) was interlinked with ethnic hatred.
First, the Chamber identified that the act was ‘clearly of a sexual nature.’758 It then noted
its interconnection with ethnic violence emphasizing ‘[t]he Chamber finds it necessary to
look beyond the sexual act in question and finds it particularly important to consider the
highly charged, oppressive and other circumstances surrounding the sexual assault.’759
Accordingly, the trial judges contextualized the sexual assault revealing that it was
interlinked with the surrounding ethnic violence, including: that members of CCH´s
ethnic group were being victims of the mass killings; that CCH and her family were
fleeing ethnic violence; she had requested protection from the accused, with whom she
was familiar and trusted as a chaplain; Rukundo was bearing an arm; his taking advantage
of the circumstances by sexually mishandling the witness who was young and
inexperienced; and, critically, Rukundo´s utterances to CCH prior to sexually assaulting
her threatening that her family had to be killed due to its association with the ‘Inyenzi’
[i.e. Tutsi].760 Consequently, the Trial Chamber found that, in light of ‘the surrounding
circumstances of the sexual assault,’ CCH suffered serious mental harm as an act of
genocide.761 As a result of a nuanced analysis of SGBV within the context of the ethnic
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violence, the trial judges concluded that the sexual assault was caused by compounded
ethnic and gender discrimination. Accordingly, as these links revealed that it was
inextricable from ethnic violence, CCH´s sexual assault mut be considered an act of
genocide.762
The appeals majority (Judge Pocar dissenting) overturned the trial finding that the sexual
assault on CCH constituted a serious mental harm amounting to an act of genocide.763
The majority argued that ‘the crime committed against Witness CCH was qualitatively
different from other acts of genocide perpetrated by Rukundo’ as it appeared to have been
unplanned and spontaneous.764 Accordingly, it concluded that ‘his act could reasonably
be construed as an opportunistic crime that was not accompanied by the specific intent to
commit genocide.’765 Tellingly, the reasoning of the Appeals Chamber – a narrow
approach misunderstanding the links of gender discrimination with the ethnic violence –
differed from the analysis of the Trial Chamber – seeing the intersection of discrimination
– and led to opposite results interpreting the nature of SGBV. While the trial judges
assessed the link between SGBV and the broader context uncovering its genocidal nature,
the reasoning of the appeals majority relied on the assumption that SGBV is of a different
nature than other crimes, hence adopting a different standard of interpretation for SGBV
than for other crimes. By construing SGBV as ‘qualitatively different’ and
‘opportunistic,’ the appeals majority adopted a narrow approach that “de-linked” SGBV
from the broader context of violence, thus precluding assessing its interlinkages with the
ethnic attacks and recognizing its gravity as an act of genocide.766

6.1.2 The different ‘quality’ of SGBV leading to impunity
The finding of the Appeals Chamber in Rukundo considering the sexual assault
‘qualitatively different’ from other acts and ‘opportunistic’ relies on gender stereotypes
in the judicial thinking underpinned by the idea that SGBV is of a lesser gravity than other
crimes. As a result, the legal analysis and findings of the appeals judgment can be
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questioned as discriminatory. As explained by a feminist critique of ICL (chapter 2.1),
gender stereotypes have undermined the interpretation of SGBV. These imply
preconceptions about the personal attributes, characteristics or roles that correspond to
either men or women.767 The CEDAW considers gender stereotypes discriminatory
because they involve a distinction, exclusion or restriction on the basis of sex which has
the effect or purpose of impairing or nullifying the enjoyment of human rights.768 In
Rukundo, the appeals majority relied on such stereotypes. By assuming that it was
opportunistic and of another quality, the majority interpreted the sexual assault under a
more detrimental standard than other international crimes, which precluded analysing its
interlinks with the ethnic conflict and, with this insight, understanding its nature as an act
of genocide.769
The underpinning of ICL´s judicial reasoning by gender stereotypes is detrimental for
access to justice and may even lead to impunity for SGBV. As discussed above (refer to
chapter 2.2.3), the structural nature of gender discrimination permeates judicial
institutions and, often, leads to gender preconceptions that preclude objectivity in judicial
interpretations, considered discriminatory in access to justice. It has been noted that, in
Opuz v Turkey (2009), gender stereotypes led to judicial passivity and impunity for
domestic violence, which the ECtHR considered discriminatory.770 Likewise in Cotton
Field (2009), the IACtHR recognized that gender stereotypes are exacerbated by the
‘reasoning and language’ of judicial authorities, and become one of the ‘causes and
consequences’ of gender-based violence against women.771 In both cases, the regional
courts considered that gender stereotypes invalidated the reasoning of domestic judges
and violated the prohibition of discrimination that the judiciary must ensure. 772 While
IHRL courts monitor and sanction the use of gender stereotypes in domestic decisionmaking, there are no such control mechanisms that ICL decisions are non-discriminatory.
Yet, if similar international standards of discrimination are applied to Rukundo, the
appeals judgment must be considered discriminatory in access to justice on gender
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grounds. The victim, CCH, experienced gender discrimination not only as a result of the
sexual assault, but also due to judicial stereotypes that, by disregarding the gravity of
SGBV as ‘qualitatively’ different and ‘opportunistic’ precluded its examination in
equality with other crimes, leading to impunity for this crime.773
The assumption that SGBV was an ‘opportunistic’ crime and of a different ‘quality’ led
to discrimination in the appeals judgment because it had the effect of overlooking the
available evidence revealing the sexual assault as a crime of compounded gender and
ethnic discrimination, which judges must identify and punish. On the one hand, the
majority neglected the component of gender discrimination of the sexual assault as
violence ‘directed against a woman or that affects women disproportionately.’774 The
appeals judges could not ignore the fact that, as established by the Trial Chamber, the
sexual assault discriminated against CCH because she was a young woman. The fact that
gender discrimination underpinned the conduct at stake was implicit in the analysis of the
trial judgment, stressing that the assault was ‘clearly [of a] sexual nature’, Rukundo´s
forced sexual contact until ejaculation, and his words that, if she made love with him, he
would never forget her.775 On the other hand, the appeals majority could not ignore the
intersection of gender and ethnic discrimination taking place during the Rwandan
genocide, where SGBV affected women disproportionately, on a large scale, as the ICTR
jurisprudence had itself recognized in precedents such as Ayakesu.776 The Appeals
Chamber overrode the trial judgment that it was necessary to look ‘beyond’ the sexual
act in view of the oppressive ethnic violence ‘surrounding the sexual assault’ and whose
compounded examination revealed that SGBV was inextricably linked from ethnic
violence and had a genocidal nature.777
The judgement of the appeals majority finding the sexual assault opportunistic illustrates
the problems of narrow interpretations in ICL that “de-link” SGBV from the broader
context and, conversely, confirm the value of intersectional interpretations that establish
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those linkages. The Appeals Chamber in Rukundo interpreted that SGBV was merely
opportunistic, thus, acknowledging its nature of gender discrimination against women,
but considering gender discrimination of a different quality and unrelated to the attack.
This finding overlooked a crucial clarification on the nature of SGBV crimes. As
established by the Appeals Chamber in Kunarac, the fact that the motivation of a
perpetrator is entirely sexual does not exclude that he has ‘the intent to commit an act
[…of genocide] or that his conduct does not cause severe pain or suffering’ since such
pain or suffering is a likely and logical consequence of his conduct.’778 In other words,
sexual motivation does not preclude that SGBV has a ‘nexus’ with the broader context of
international crimes.779 Precisely, a function of intersectionality (applied by the trial
judges but dismissed in the appeal) is to reveal that, due to the effects of gender-based
violence harming a group, SGBV in armed conflict is often interlinked with other
violations which compound the gravity of this crime as an individual and group harm –
like genocide.
The appeals judgment in Rukundo demonstrates the relationship between gender
stereotypes that obscure the gravity of SGBV in armed conflict and lack of effective
access to justice for victims. In this sense, international prosecutors, as Jarvis and Salgado,
warn that historical assumptions by which SGBV is considered a private and
opportunistic issue – as in Rukundo – risk seeing this conduct ‘unrelated’ from the armed
conflict and fail to appreciate how SGBV fits within the overarching criminal
campaign.780 Precedents like Rukundo raise the need for ICL to eliminate gender
stereotypes and to contextualize SGBV to ‘uncover the extent to which SGBV falls within
the patterns of crimes.’781 An intersectional approach establishes those bridges between
SGBV and the broader context of violence, uncovering the nature of the harms which is
necessary to enable victims access to justice without discrimination.
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6.1.3 The changing factor: contextualizing the intersection of ethnicity and gender
In his partially dissenting opinion from the Appeals Chamber, Judge Pocar emphasized
that the lack of contextualization of SGBV was precluding the majority from appreciating
the real gravity of the crime.782 Judge Pocar´s argument reflects the need to interpret
SGBV from an intersectional perspective, establishing linkages between SGBV
(involving gender discrimination) and the context of ethnic violence to uncover its real
nature. The authority of this opinion is critical because it points out a structural gap in
ICL – the different standard adopted to interpret SGBV– and its solution by means of
contextualizing SGBV establishing linkages with the broader context, which implies an
intersectional approach. According to Judge Pocar:
‘The core of the Majority’s reasoning on this point indicates that it does not fully
appreciate the seriousness of his crime, which, in my view, is not “qualitatively”
different from the other killings or serious bodily injury for which he has been
held responsible. To illustrate this point, it is useful to recount the context
surrounding Rukundo’s sexual assault of Witness CCH.’783
Judge Pocar´s interpretation of the sexual assault – in line with the Trial Chamber –
focused on contextualizing the crime, establishing linkages with its broader context. The
outcome of this analysis, that revealed SGBV inextricably linked with the ethnic violence
and, thus, amounting to an act of genocide, demonstrates the efficiency of
intersectionality to understand the nature SGBV in armed conflict in comparison with the
narrow approach that resulted in impunity. Judge Pocar´s analysis, based on CCH´s
testimony and on the circumstantial evidence, stressed factors that revealed the sexual
assault as an act compounded by gender and ethnic discrimination. These factors
included: CCH being a young Tutsi girl; her condition as a Tutsi fleeing violence and
taking refuge in a seminary where abductions were taking place; her request for help from
Rukundo, as a priest her family knew; Rukundo´s threats to her family because of their
Tutsi origin and, his taking advantage of his power, locking her up in a room while
bearing an arm, and physically forcing her to have sexual intercourse.784 Based on the
objectivity of contextual evidence – not on the ‘qualitatively’ different nature of SGBV –
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Judge Pocar concluded that he had no doubt that the sexual assault was of a similar gravity
and ‘fits squarely’ within the larger context of genocide violence targeting Tutsi women
in the area.785
Judge Pocar´s intersectional contextualization suits the particular need to end the
historical bias that has underpinned SGBV interpretations resulting in its marginalization
in ICL. This contextual approach matches the requirement, stressed by MacKinnon, of
interpreting SGBV as a crime of force and coercion in armed conflict, which must be
based on the objectivity of the contextual circumstances rather than on subjective
interpretations that lead to bias – as in Rukundo.786 Judge Pocar´s analysis answers the
need, raised by some prosecutors, that if we are to end the historical assumptions that
have hampered recognizing SGBV part and parcel of the patterns of violence, we must
uncover the extent to which it falls within the broader context of international crimes.787
The judicial analysis of Judge Pocar, uncovering the intersection of gender and ethnic
discrimination, offers a ‘model’ of gender sensitive contextualization of SGBV.
According to Oosterveld, Judge Pocar´s interpretation is exemplary in international law,
contextualizing the interlink of SGBV with the broader context, thereby uncovering the
dynamics of gender and ethnicity that revealed the genocidal nature of the sexual
assault.788An intersectional contextualization of SGBV enables, as Pocar did, gleaning
and answering questions during the legal examination that allow inferring the nature of
SGBV. As Osterveld notes, the judicial inquiry of Judge Pocar provides linkages by
answering questions such as: What does the evidence show happened to the victim? What
was the effect? What was the situation of the victim at the time of the violation? Was the
victim’s vulnerability to the sexual violence linked to the overarching context? Are there
linkages between the sexual violence and other prohibited acts? Was the perpetrator
acting with intent linked to that overarching context?789
The analysis of the sexual assault as an act of genocide, performed by Judge Pocar and
by the Trial Chamber, is aligned with an IHRL interpretation that recognizes the
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intersection of gender and ethnic discrimination as factors that may compound SGBV. As
discussed above (chapter 2.2.1), the CEDAW´s interpretation of SGBV relies on the
paradigm that gender is ‘inextricably linked’ with other grounds of discrimination whose
identification is key to unveil the aggravated harms of SGBV and enable access to justice
without discrimination.790 The intersection of gender with ethnic or race discrimination,
featured in Rukundo, is soundly recognized in theory and in practice.791 The Committee
on the Elimination of Racial Discrimination (CERD) has declared that certain forms of
racial discrimination may be directed towards women ‘specifically because of their
gender’ such as SGBV against women of particular ethnic groups during armed
conflict.792 Accordingly, this makes necessary an intersectional ‘methodology for fully
taking into account the gender-related dimensions of racial discrimination’ giving specific
attention to links such as: (a) the form and manifestation of racial discrimination; (b) the
circumstances of perpetration; (c) its consequences, and (d) the availability and
accessibility of remedies and complaint mechanisms.793
The analysis of the appeals majority in Rukundo would have benefited from identifying
the way gender discrimination (inherent to the sexual assault) intersected with the ethnic
violence in line with IHRL standards that require judges to actively identify the nature of
discrimination (chapter 2.2.3). While the Appeals Chamber obscured the gendered
dimension of ethnic violence by judging the sexual assault opportunistic, which led to
impunity, the interpretation of the Trial Chamber and Judge Pocar, aligned with a IHRL
approach that sees gender interlinked with other identities (as ethnicity), would have
enabled CCH access to justice without discrimination. Both Judge Pocar and the Trial
Chamber actively established the interlinks between the sexual assault and the genocide,
thus revealing the intersection of gender and ethnic discrimination, in alignment with the
CEDAW, ‘GR 28’ (n 6) para 18. CEDAW GR 33 (n 237) para 8.
The definition of ‘race’ stresses a group that shares certain distinctive physical and biological
traits, while ‘ethnicity’ is more generally defined as larger groups sharing cultural expression and
identification, including ‘common racial, national, tribal, religious, linguistic, or cultural origin
or background.’ See E Blakemore ‘Race and ethnicity: How are they different?’ National
Geographic (22 February 2019)
<https://www.nationalgeographic.com/culture/article/race-ethnicity> (accessed 14 October
2021). CEDAW, ‘GR 28’ (n 6) para 18. B.S. v Spain (n 254) para 52 concerning gender
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well-established obligation under IHRL that judges must identify discrimination
underpinning SGBV to ensure access to justice without discrimination.794 In sum,
Rukundo illustrates the existence in ICL of a direct relationship between gender
stereotypes in the judicial thinking and discrimination in access to justice for SGBV
crimes. To counter this bias, the case study reveals the importance for ICL judges to
investigate the nature of SGBV as part of a broader ethnic attack by critically considering
the intersection of gender and ethnic discrimination in the legal analysis of this crime in
armed conflict.

6.2 OBSCURING SGBV AGAINST MEN
Kenyatta ICC case (PTC, 2011) demonstrates that gender stereotypes about the nature of
SGBV in the judiciary also affect men and, as with women, lead to narrow interpretations
that preclude recognising their gendered experiences of harms. In Kenyatta, the Court
dealt with the forced circumcision and penile amputation of Luo men in the context of
the inter-ethnic conflict during post-election violence in Kenya, in 2007-2008.795 In the
confirmation of charges decision, the Pre-Trial Chamber found that the sexual mutilations
of Luo men did not constitute ‘other forms of sexual violence’, as charged by the
prosecutor, and requalified those incidents as ‘other inhuman acts.’796 This finding was
motivated by the judicial consideration that penile amputation and forced castration were
acts driven by (only) an ethnic motivation, therefore, erasing from the legal assessment
gender as a component of the harms.797 By denying male genital mutilation the nature of
SGBV, the decision of the pre-trial judges illustrates the existence of gender binaries in
ICL that (as stressed in chapters 2 and 4) have been a structural gap obscuring SGBV
against men, in so doing, undermining the visibility of men´s gender identity and
gendered harms in armed conflict. Accordingly, this section stresses potential gender
discrimination underpinning the Kenyatta confirmation of charges decision. It suggests
that an intersectional analysis of the sexual mutilations linking gender identity with the
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broader ethnic conflict was needed to reveal their complex nature and harms, thereby,
ensuring Luo men access to justice without discrimination on gender identity.

6.2.1 Gender binaries leading to misrecognizing the gendered harms of men
The finding of Kenyatta´s confirmation of charges decision that forced circumcision and
penile amputation do not constitute acts of sexual violence leads to discriminatory results
for relying on gender binaries that fail to recognize that men can be victims of SGBV due
to their gender identities and, therefore, experience gendered harms. Gender binaries, that
associate being a victim of SGBV with women´s issues, led the Pre-Trial Chamber to
adopt a single-axis ethnic interpretation of the sexual mutilations of Luo men which,
problematically disregarded their gender identities and harms, erasing them from the
narrative of ICL. Critically, the judicial reasoning reflects, first, that gender
misconceptions denying the sexual harms of men informed the legal reasoning and,
consequently, the interpretation of the law was biased. In this way, pronouncing on the
penile amputations and forced circumcision of Luo men, the Pre-Trial Chamber stated
that ‘not every act of violence which targets parts of the body commonly associated with
sexuality should be considered an act of sexual violence.’798 Then, after the sexual and
gender component of the acts had been erased, the Chamber concluded:
‘[T]he evidence placed before it does not establish the sexual nature of the acts of
forcible circumcision and penile amputation visited upon Luo men. Instead, it
appears from the evidence that the acts were motivated by ethnic prejudice and
intended to demonstrate cultural superiority of one tribe over the other.’799
Kenyatta´s confirmation of charges decision implied a different and more detrimental
treatment interpreting SGBV against men than would have been normally applied to
women. As Oosterveld notes, the Pre-Trial Chamber did not explain why the sexual
nature of violence, generally recognised when female genitalia are targeted, was not
applicable to Luo men.800 The judicial reasoning entailed, according to Williams,
demanding a higher burden of evidence to establish sexual violence against men than to
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women, which does not amount to legal parity and undermines the prohibition of
discrimination.801 Moreover, the Kenyatta confirmation of charges decision overlooked
ICL precedents recognising that violence against men´s genitalia implies a sexual nature
as, for instance, it was acknowledged by the ICTY in Tadic (regarding the mutilation of
testicles) and in indictments in Karadzic and Mladic (regarding castration).802 Likewise,
the genital mutilation of Luo men could have also been considered enforced sterilisation
that the Rome Statute expressly considers a form of sexual violence.803
Gender stereotypes rendered the Kenyatta confirmation of charges decision
discriminatory against Luo men and entrenched gender misconceptions that perpetuate
this form of discrimination in ICL. Indeed, the finding can be considered discriminatory
according to an IHRL definition. First, it applied different measurements to what SGBV
means for men and for women and, second, because this interpretation had a negative
effect misrecognizing the right of Luo men to have their sexual and gender harms
examined.804 As Ali notes, Kenyatta conveyed the association in international law that
SGBV and gender have to do with women´s issues, not with men, reflecting the need for
judicial sensitivity that applies the law according to sociological understandings of
gender.805 Kenyatta demonstrates that gender misconceptions identifying SGBV with
women´s crimes are rooted in ICL and are affecting the essence of judicial decisionmaking, revealing that gender sensitivity in the judiciary is key for objective and genderinclusive interpretations.
While the objectivity of the pre-trial decision can be questioned as gender biased, in turn,
the prosecutor´s allegations were insufficient to explain to the Chamber the complexity
of SGBV and gender discrimination against Luo men. Although the prosecutor rightly
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and progressively identified the gendered causes and consequences of male SGBV,
historically overlooked by ICL, his allegations did not convey the compounded nature of
discrimination of the crimes at stake. The prosecutor alleged that the genital mutilations
of Luo men were not just attacks on their sexual organs but ‘intended as attacks on men´s
identities as men within their society and were designed to destroy their masculinity;’806
and stressed the impossibility of divorcing the physical harm from the harm caused to
victim´s sexuality.807 However, a more nuanced articulation of gender discrimination
against Luo men was required in the prosecutorial submission to convey – and to persuade
the Pre-Trial Chamber – about the “communicative” value of SGBV in the Kenyan
conflict.808 The prosecutorial analysis, rightly pointing at the gendered nature of male
sexual violence, fell short of explaining how those crimes – that did not happen in a
vacuum – were interlinked with the broader ethno-political conflict, which was necessary
to uncover the complexity of SGBV to the Pre-Trial Chamber.
At the heart of the legal reasoning in Kenyatta lies the judicial misunderstanding of SGBV
against men as a crime of gender discrimination that communicates power relations of
superiority and subordination between victims and perpetrators. 809 The narrow approach
of the pre-trial judges, blinded by ethnicity, disregarded the fact that, in the context of
post-election violence in Kenya, the sexual amputation of Luo men intended to target the
victims´ male (gender) and ethnic identities inextricably linked. This specific attack
intended to harm the enemy camp in the opposition through the gendered effects – and
meaning – that male genital mutilation has harming both individual victims and their
communities. As De Vos suggests, the decision of the pre-trial judges in Kenyatta is at
odds with the fact that SGBV in armed conflict is not about sex (or ‘a question of fact’ as
put by the Court) but about power relations between perpetrator and victim.810 In the
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Kenyan context, SGBV was committed ‘because of what the act communicates to the
victim about their gender and that of the perpetrator, and is embedded in gendered
structures of power.’811 Those power structures were unexamined, including gender
(inherent to SGBV against men) and its interlink with the ethnic and political nature of
post-election violence in Kenya. Instead of analysing the deeper meaning and scope of
SGBV against men, the Pre-Trial Chamber and the prosecutor each adopted different
narrow approaches – ethnic by the Chamber and gender by the prosecutor – that
compartmentalized and did not grasp the full meaning and consequences SGBV in the
situation under examination.
As gender misconceptions underpinned the judicial examination, the Kenyatta
confirmation decision can be considered discriminatory on gender grounds. Similarly to
the Rukundo appeals judgment (previous section), subjective assumptions within the ICL
judiciary had the effect in Kenyatta of precluding access to justice for SGBV due to
gender reasons. The judicial requalification of the forced circumcisions and penile
amputations into other inhumane acts had the detrimental effect of misrecognizing the
sexual and gender harms of Luo men in the charges and in the subsequent decisionmaking. This capture gap has been considered discriminatory.812 Oosterveld suggests that
silencing SGBV against men, as in Kenyatta, can amount to discrimination both in terms
of discovering the truth (the nature of the harms) and because it is the result of incorrect
assumptions in prosecuting SGBV.813 While discrimination on male gender identity is a
structural problem in ICL, it was especially acute in Kenyatta, as a case under ICC
jurisdiction whose article 21(3) prohibits discrimination on gender interpreting and
applying the law. There are no monitoring mechanisms of the ICC decisions. However,
according to a scholarly and IHRL approach (in line with chapter 2), when gender bias
informs judicial findings in international law, the decisions are invalid and discriminatory
because of the judicial duty to identify the prohibition of discrimination (no matter how
complex this is) underpinning violations.

Gender-Based Violence Crimes in the Admissibility Test’ in Morten Bergsmo (editor) Thematic
Prosecution of International Sex Crimes (TOAEP 2018) 495.
811
Ibid.
812
On the need to fully capture the harms of SGBV see, Ní Aolain, Haynes and Cahn, ‘Criminal
Justice’ (n 92) 425.
813
Oosterveld, ‘Contextualising Sexual Violence’ (n 313)195.

191

6.2.2 The changing factor: contextualizing the intersection of gender and ethnic politics
SGBV against men is a crime of emasculation (the deprivation of male roles, identities,
or qualities) which, in the Kenyan conflict, had a communicative value due to its gendered
nature that the judges must have addressed. According to Sivakumaran, emasculation is
a means of disempowering, stigmatizing and rendering vulnerable both the victim and the
community.814 The genital harm of men is a salient form of emasculation which, by
targeting physical and cultural virility, transcends the individual and communicates the
impotence of the target group divesting its members of the power of collective masculine
identities.815 Accordingly, crimes of emasculation in armed conflict imply intersectional
discrimination where the gendered effects of male SGBV extend upon and harm the
victim´s collectivity targeted on ethnic, political grounds etc. In Kenyatta, the Pre-Trial
Chamber lacked gender-sensitivity to identify that the genital mutilations of Luo men
were crimes of emasculation, conveying a message of humiliation against the ethnic
group through the gendered effects of SGBV intersecting with the political conflict along
ethnic lines going on in Kenya. By reducing the genital mutilations of Luo men to mere
acts of ethnic prejudice, the ICC ‘missed an opportunity to understand sexual violence as
the product of intersecting ethnic politics, gender politics and political affiliation.’816
Analysing the intersection of gender, ethnicity and politics underpinning SGBV against
men in Kenyatta required contextualizing the crimes establishing links with the broader
context of discrimination in Kenya to uncover whether and how the forced circumcisions
and penile amputations fitted the patterns of ongoing violence. As Oosterveld notes,
linking the individual and broader contexts by exposing how individual crimes are
compounded by pre-existing discrimination helps judges understand the role and
consequences of SGBV, disclosing its communicative value.817 Accordingly, the role of
an intersectional contextualization of SGBV against men in Kenya would be helping
judges understand the complex dynamics of discrimination during the conflict, thereby,
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grasping the nature of the harms (such as emasculation) necessary for their examination
in reflective charges (as other forms of sexual violence ).
If crimes of emasculation – as SGBV against men in Kenya – imply gender
discrimination, an intersectional contextualization of this crime in armed conflict required
looking at the way gender discrimination against men was (potentially) interlinked with
discrimination patterns during the conflict which, in the case at stake, implied political
divisions along ethnic lines.818 Indeed, the existence of complex discrimination in
Kenyatta was evident from the evidence. On the one hand, the sexual mutilations of men
were clearly gendered, as stressed by the prosecutor, because they intended to destroy the
masculinity of Luo men by attacking their sexuality.819 Yet, on the other hand, it could
not be ignored that those crimes took place in a particular context. Post-election violence
in Kenya was a political conflict dividing ethnic groups where supporters of the PNU
ruling party (mostly of Kikuyu ethnicity) attacked the civilian population perceived to
support the ODM opposition party, predominantly of Luo, Luhya and Kalenjin
ethnicity.820 This violence was rooted in a cumulation of historical competition and
discrimination among ethnic groups in access to resources (land, jobs, economic
opportunity).821 Accordingly, the gendered nature of male SGBV in Kenyatta
simultaneous to the attacks, thus inextricable from the context of ethno-political
discrimination, made it necessary to consider those compounding factors in the legal
analysis.

The evidence in Kenyatta demonstrated that the forced castrations of men clearly targeted
the gender norms inherent to the Luo ethnic culture and, therefore, were acts motivated
by intersectional discrimination. As the prosecutor stated, victims ‘were forced to remove
their underwear to confirm their ethnicity, because Luo men traditionally are never
circumcised.’822 According to victim testimony, although the castrations were perceived
as ethnically motivated, they were ‘also’ perceived as sexual because their purpose and
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effect was to affect their sexual lives.823 The Kenyan Commission of Inquiry had
acknowledged the interlink of gender, ethnic and political factors, finding that the
attackers targeted men from ‘specific communities believed not to practice circumcision
and also believed to be in support of a particular political party with a view to circumcise
them.’824 In addition, going a step further than the prosecutor and pre-trial judges, the
submission of the legal representative of victims referred to SGBV against men as acts of
Luo feminization. Indeed, the narrative used by the legal representative acknowledged the
dynamic of intersectional discrimination when alleging that these acts meant ‘[t]he
Kikuyu men declaring that they wield masculine power over the feminized Luo men
whose flesh they mutilated.’825 Thus, an analysis of circumstantial and testimonial
evidence in Kenyatta clarified that the sexual mutilations were not merely ethnic acts,
contrary to the decision of the Pre-Trial Chamber. As Sivakumaran notes, ‘the castration
of a man may also represent the emasculation of the [ethnic] community.’826 Likewise, in
Kenyatta, the castration of Luo men had the intent and effect, by attacking gender cultural
values inherent to the ethnic group, to humiliate and harm that collectivity perceived as
the political opponents.

6.3 OVERLOOKING A GENDER ANALYSIS IN APPARENTLY GENDER NEUTRAL CRIMES
Lubanga illustrates that judicial assumptions underestimating gender discrimination and
harms in apparently gender-neutral crimes – as the war crimes recruiting, conscripting
and using children in hostilities – lead to narrow interpretations that obscure some of the
gravest harms, such as SGBV against girl soldiers within the militia, from judicial
examination.827 This section argues that the underrepresentation of SGBV in Lubanga
had discriminatory effects on gender due to the severity of the harms rooted in gender
discrimination that were left unexamined, therefore, arguably in violation of the
prohibition of gender discrimination under article 21(3) of the Rome Statute that ICC
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judges must eliminate.828 Conversely, this section considers that an intersectional analysis
in Lubanga – inclusive of gender – would have revealed the gravity of SGBV committed
against girl soldiers. Critically, with this insight, the adoption of an intersectional
approach by ICC judges would have had a twofold benefit in the procedural application
of the law under the Rome Statute: interpreting the charges in consistency with IHRL and
avoiding gender discrimination in access to justice, both duties under article 21(3) of the
Rome Statute.
The judicial developments in Lubanga must be considered in the framework of the
institutional tension between the prosecutor and judges to label the charges, discussed
above as a factor potentially decisive on the possibility to prosecute for SGBV or not
(chapter 4.2.2). The prosecutor initially charged Lubanga with the war crimes of enlisting,
conscripting and using children under 15 years-old to actively participate in hostilities.
Despite evidence of widespread SGBV against girl soldiers, an amendment of the charges
to include these crimes was not sought. Only during the trial, did the prosecutor seek to
introduce evidence of SGBV as part of the charges.829 The Trial Chamber (Judge Odio
Benito dissenting) refused the possibility of an amendment at this stage of the
proceedings. It was argued that the facts and circumstances of the confirmation of charges
shall not be exceeded and, therefore, it was impermissible for the Chamber to base its
decision on evidence introduced during trial.830 Accordingly, the Lubanga majority used
their discretionary powers to prevent introducing new charges and evidence of SGBV
once the trial had begun, even at the risk of leaving gruesome patterns of SGBV
unaddressed, and regardless of whether this practice had been recognized by other
international courts (refer to chapter 4.2.2).831 In her dissenting opinion, Judge Odio
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Benito stressed that the ‘[i]nvisibility of sexual violence in the legal concept led to
discrimination […] which shows a clearly differentiated impact’ for most of the girl
victims.832

6.3.1 Underestimating gender: obscuring SGBV atrocities
Lubanga raises the question whether the decision to exclude SGBV against girl soldiers
from the legal examination (first by the prosecutor, then by the Trial Chamber) was
discriminatory given the gravity of the crimes involving both SGBV and children, which
are

categories

especially

protected

by

the

Statute.833

If

confirmed,

the

underrepresentation of SGBV would question the majority decision as non-representative
of the gravest harms that the ICC aims to punish and, therefore, arguably discriminatory
on gender, expressly prohibited by article 21(3) of the Statute, for leaving the harms of
girl soldiers – not boys – unexamined.834
On the one hand, there are reasons to consider that the lack of examination of SGBV by
the prosecutor and trial judges was justified and, therefore, not discriminatory.835 The
prosecutor´s decision to limit the scope of the charges to recruiting, conscripting and
using children would already be guided by the seriousness of crimes against children and
taken as part of his discretion to assess that ICL must prioritise those crimes.836 Also, the
limitation of harms was influenced by Lubanga´s imminent release from prison in the
DRC which required charging him with the evidence available to ensure his arrest.837
SáCouto and Cleary consider that, initially, there may have been a good reason for
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limiting the charges due to the lack of available evidence, which raises decisive questions
as to the prosecution of SGBV, for instance, when is it necessary to expand the original
investigation, and what amount of expertise, flexibility and resources is required to
identify evidence of SGBV.838 Moreover, considering Lubanga´s overall legacy, it has
been suggested that only criticizing the prosecutor and the trial judges for ignoring SGBV
is misplaced. According to Engle, Lubanga has set a solid and broad prohibition of using
children as soldiers, including as ‘auxiliaries’ for roles that are gendered such as
prostitutes or forced war brides.839 In this sense, Lubanga´s judgment would make
unquestionable progress strengthening the rule of law against child soldiers and bringing
closer to the jus cogens status the prohibitions of child soldiery, forced prostitution and
wartime rape, which is aligned with feminist goals.840
In my opinion, despite the absolute progress of Lubanga´s judgment convicting for crimes
against child soldiers, the decision of the trial majority not to examine evidence of SGBV
was discriminatory. The ICC´s mission to avoid impunity for the gravest international
crimes justified having prioritized the prosecution of SGBV against girl soldiers.841 Not
doing so had discriminatory effects, on gender, for various reasons that I consider below:
the historical underenforcement of SGBV; the prohibition of gender discrimination, and
the duty to interpret the law in consistency with IHRL and without discrimination under
article 21(3).

6.3.1.1 Historical marginalization of SGBV crimes
ICL fulfils an expressivist function communicating global values through the
interpretation of the law.842 Accordingly, at the ICC, the charges and judicial examination
of international crimes are representative of the values whose breach is considered the
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gravest and, thus, must not go unpunished.843 The historical underenforcement of SGBV
has been considered a solid justification by the jurisprudence to prioritize their
examination in order to correct structural imbalances that have obscured the gravity of
these violations.844 ICL has backed this argument to prioritize the international
jurisdiction over

SGBV in cases where, interestingly, judges have adopted an

intersectional approach to explain the gravity of the crime.845 The Akayesu Trial Chamber
argued, to justify the amendment of the indictment to include evidence of SGBV revealed
during trial, that public concern over its historical exclusion makes ‘the investigation and
presentation of evidence relating to sexual violence in the interest of justice.’846 In RUF,
the SCSL Trial Chamber recognized, when considering the applicable law, that the
seriousness of SGBV had been historically overlooked, often with impunity ‘as a tactic
of war to humiliate, dominate and instil fear during armed conflict.’847
The underrepresentation of SGBV against girl soldiers in Lubanga continues the
historical discrimination against this crime obscuring its gendered causes and the gravity
of its gendered harms that has been criticized in academia and in the jurisprudence.848
The decision to exclude SGBV from judicial examination conveys the idea that avoiding
impunity for these crimes is not a priority, downplaying their gravity as a value that must
be protected by ICL. At the ICC, the underrepresentation of SGBV crimes is even more
critical considering its leading role as an apex and permanent court regarded as ‘teacher’
of norms and invested with cultural legitimacy to prosecute atrocities by a majority of
states.849 Greijer has stressed that not examining SGBV in Lubanga precludes the ‘spill
over’ effects of ICC´s jurisprudence.850 Accordingly, the majority decision provides little
incentive to prosecute SGBV against girl soldiers domestically in the DRC and in many
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other jurisdictions affected by the structural phenomenon of the sexual abuse of child
soldiers.851

6.3.1.2 The prohibition of gender discrimination
The misrecognition of SGBV against girl soldiers in Lubanga can be considered
discriminatory in view of the nature of violence against women – a crime of gender
discrimination – which is prohibited by CIL, therefore, at all times (see chapter 2.2.1).852
Accordingly, the moral value of the violation would make the judicial identification,
prosecution and sanctioning of SGBV against girl soldiers imperative as a customary
norm whose prohibition is universal. Moreover, the intersection of gender and age
discrimination underpinning SGBV against girl soldiers would render the violation of this
customary norm more serious for affecting a group of individuals particularly vulnerable
who experience aggravated harms due to their pre-existing disadvantage.853 Indeed,
SGBV against girl soldiers targets a group towards which different branches of
international law – IHRL and the law of armed conflict – consider discrimination
unacceptable on the basis of age and gender.854 Hence, the absolute prohibition of SGBV
against girls in international law – the breach of values of CIL – was a weighty reason
why the trial majority must have assumed its jurisdiction over these crimes in Lubanga.
The intersection of discrimination on gender and age grounds increased the gravity of
SGBV in Lubanga for reasons that concern the criminal intent (compounded
discrimination) and the harms (the impact of the crimes on this collective) which required
condemnation. According to De Guzmán, crimes of discrimination threaten the security
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of an entire group or class which makes them more worthy of condemnation by the
international community.855 SGBV in armed conflict not only shows disrespect for the
norms that seek to protect during hostilities. It also sends a message about the devaluation
of women – and girls – which makes its prosecution most valuable in view of a policy of
prevention, to stop violence against women globally.856
The need to recognise and punish in ICL the gravity of SGBV as a crime inherently
discriminatory was conveyed by Judge Odio Benito´s dissent that even if Lubanga may
‘not have deliberately discriminated’ against women, a direct consequence of the crimes
for which he was convicted was discrimination against women, especially girls, with the
effect of nullifying their fundamental human rights.857 Importantly, in her dissent, the
Judge referred to the need of identifying and punishing gender discrimination in armed
conflict whose effects are exacerbated and aggravated. She declared the majority decision
discriminatory because it ‘exclude[s] sexual violence which shows a clear gender
differential impact’ including gender-specific consequences such as unwanted
pregnancies, disease, death, psychological trauma and social isolation.858 The
consequences of this exclusion are also critical for reparations because girl soldiers will
only get recognition for crimes for which both boys and girls were victims, not for the
particularly grave impact of their sexual and gendered experiences in armed conflict.859
The exclusion of SGBV from the legal examination in Lubanga may suggest bias on the
part of both the prosecutor and judges towards this category of crimes which is worth
considering. When evidence became available to the prosecutor, he did not seek to amend
the charges – which the Trial Chamber deprecated at the time. The prosecutor argued that
limiting the charges relating to child soldiers was necessary for reasons of efficiency in
the proceedings, which were actually delayed by his own reluctance to uncover evidence
to the Court.860 The prosecutor´s argument was at odds with ICC regulations on gravity
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that, as Haynes notes, require prioritising SGBV in the prosecutorial strategy.861 Article
54 of the Statute requires effective measures to investigate and prosecute the crimes, with
express respect for victims´ age and gender, especially concerning SGBV or violence
against children. Further, regulation 34(2) of the Regulations of the Office of the
Prosecutor provides that the selection of case hypothesis shall aim to reflect the gravest
crimes, including SGBV and violence against children, and those which are most
representative of the scale and impact.862 A decisive prosecutorial attitude to investigate
and prosecute SGBV against girls in Lubanga was thus required by gravity considerations
regarding gender and age under the Rome Statute and internal regulations of the OTP.
Recently, the prosecutor´s Policy on Children has endorsed this intersectional approach
– including age and gender identities – which puts into question the majority decision in
Lubanga not to prosecute the sexual abuse of girls.863 Although, on a positive note, this
policy increases expectations of a shift in attitude to prosecute crimes involving the
intersection of gender and age.
Regarding potential bias within the Trial Chamber, a double institutional barrier
precluded access to justice for grave SGBV crimes which can be considered
discriminatory. Initially, the Appeals Chamber refused the request of the legal
representative of victims to requalify the facts under regulation 55 to examine SGBV, and
this rejection was followed by the declination of the trial majority to examine SGBV as
part of the existing charges, namely, using children in hostilities.864 Institutional bias
against SGBV crimes coupled by institutional imbalances at the ICC precluded the legal
examination of SGBV in Lubanga, which is questionable. First, even if ICL jurisprudence
has denied introducing evidence of SGBV after the confirmation of charges (e.g. Lukić
Trial Chamber, CDF Trial Chamber), other precedents have justified it.865 As discussed,
Akayesu, one of the most praiseworthy contributions to ICL adjudicating genocidal
but it turned out to be plagued with tensions between older, gender-biased norms and new gender,
formal norms at the ICC.
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SGBV, was only possible due to judicial sensitivity considering that the gravity of the
evidence – only revealed at trial – required accommodating the proceedings granting time
to the prosecutor and the defence to prepare the case including new incidents of SGBV;
an institutional response respectful of both parties.866 Second, even if the introduction of
SGBV charges was discarded, still, the trial judges could have examined those harms
against girl soldiers as part of the confirmed charges (using children in hostilities) because
there was a clear nexus between SGBV harms and the existing charges. As Judge Odio
Benito stressed in her dissent, SGBV was a ‘direct and inherent consequence’ of
children´s involvement in the militia.867 Indeed, it is well established that, when SGBV
patterns become so prevalent, as in Lubanga, these are interlinked with the very
functioning and strategy of the armed group thereby justifying their examination under
the charge using children in hostilities.868

6.3.1.3 Article 21(3) of the Rome Statute
The examination of SGBV in Lubanga would have been aligned with the procedural
obligation under article 21(3) of the Rome Statute to interpret and apply the crimes (as
SGBV) in consistency with IHRL and without discrimination. Indeed IHRL bodies,
including the CEDAW and the CRC, consider SGBV against girls crimes of intersecting
discrimination on gender and age, without excluding additional factors, which the trial
majority overlooked.869 IHRL underscores the particular risk or vulnerability to SGBV of
adolescent girls in armed conflict, and its grave consequences.870 Consequently, it
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requires ‘special consideration’ by the judiciary towards girls who face specific barriers
in access to justice.871 Above all, the CEDAW considers that the best interests of the child
and the protection of girls´ rights bind the judicial system to ensure the necessary
conditions that enable children ‘to express their point of view and ensure that their
opinions are given due weight.’872 According to IHRL standards (chapter 2.2.3), there is
a judicial duty to investigate evidence of gender discrimination underpinning SGBV in
order to fulfil the legal obligations to eliminate discrimination (inherent to SGBV) and to
ensure non-discriminatory access to justice. These are consolidated standards in IHRL
jurisprudence. Consider, in this regard, ECtHR Opuz v. Turkey or the IACtHR Cotton
Field.873
In light of IHRL standards, an important question arises then for Lubanga. Were ICC
judges obliged under article 21(3) of the Statute to identify and examine SGBV against
girl soldiers as a crime of intersectional discrimination on gender and age grounds?
Article 21(3) establishes a clear duty to ensure consistency with IHRL and to prohibit
discrimination.874 According to the above IHRL standards, an interpretation consistent
with IHRL and non-discriminatory implied that the Lubanga majority must have
identified that gender and age discrimination compounded the crimes experienced by girl
soldiers, and must have given due consideration to the best interests of the child –
including girl soldiers – allowing them to express their views, giving it due weight to
assess the evidence. As Chappell, Grey and McLoughlin have argued, article 21(3) gives
ICC judges a strong mandate not to discriminate on gender which, taken seriously,
requires, certainly to consider IHRL standards, including the intersections of
discrimination between gender and other factors.875 Consistency with IHRL under Article
21(3) demands, therefore, requesting from judges to have a prior understanding of how
discrimination works, which is necessary to interpret and apply the law without
discrimination.876 As IHRL standards on gender and age discrimination were overlooked
by the trial majority in Lubanga, one may draw the conclusion that article 21(3) was not
respected.
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6.3.2 The changing factor: contextualizing the intersection of gender and age in armed
conflict
International law recognizes the extreme vulnerability of girls to SGBV during armed
conflict.877 This acknowledgment required from the Lubanga judges specific gender
sensitivity to identify the interlink between gender and age in conflict as factors that
compounded to discriminate against girl soldiers within the UPC/FPLC armed group. A
comparison between the Lubanga and Ntaganda cases (introduced in the overview,
chapter 4) concerning the same situation and similar patterns of SGBV, clarifies the
importance for the Lubanga judges, for the sake of efficient interpretations, of adopting
an intersectional approach that is consistent with IHRL and non-discriminatory.

6.3.2.1 The nexus between SGBV and using children in hostilities
SGBV against girl soldiers in Lubanga was inextricable from the functioning of the armed
group and the broader ethnic conflict. As noted by Brunger, Irving and Sankey, the reason
why armed groups seek to recruit children are complex and strategic including engrossing
the ranks, easy indoctrination, cheaper labour, and sexual purposes.878 Accordingly, the
enlisting, conscripting and use of boys and girls in hostilities implies gender motivations
and dynamics that must be considered in the analysis of this apparently gender-neutral
crime.879 The evidence in Lubanga showed that, indeed, the use of child soldiers was not
gender-neutral and, conversely, strong links existed between the sexual abuse of girl
soldiers and the functioning of the armed group.880 The sexual exploitation of girls within
the UPC/FPLC was very prevalent and adopted many different forms. These included
rape, sexual slavery, forced marriage, forced impregnation, and sexual assault whose
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nature and scale demonstrated that SGBV was a key feature of the use of children – girls
in particular – in hostilities; that providing ‘sexual services was a central function of the
labour provided by girls and was crucial to the functioning of the UPC/FPLC.’881 The
same understanding of the interlink between the sexual abuse of girls and the dynamic of
the armed group was underscored by Judge Odio Benito, in her dissent from the trial
majority, arguing that SGBV was ‘a direct and inherent consequence to their [girls´]
involvement in the armed group.’882
The interlink between SGBV and the workings of the UPC/FPLC armed group justified
the possibility of charging SGBV against girls in different forms. All the possibilities
were rejected by the trial majority. On the one hand, separate charges of SGBV
(especially the war crimes of rape and sexual slavery) would have given specific visibility
to the gendered harms experienced by girl soldiers such as social stigma and social
exclusion.883 On the other hand, given the interlink between SGBV and the functioning
of the armed group, and considering the prosecutor´s inaction to bring charges of SGBV,
the trial judges should have considered integrating SGBV harms as part of the confirmed
crime using children to actively participate in hostilities. As the Trial Chamber itself
acknowledged, the principal objective of ICL underlying the prohibition of using child
soldiers is to protect them from the ‘risks associated with armed conflict’ and to ‘securing
their physical and psychological wellbeing.’884 According to Brunger, Irving and Sankey,
the rationale of this crime required the Trial Chamber to adopt an ‘experiential approach’
with regard to the risks for children that certainly included SGBV.885 A similar idea was
conveyed by dissenting Judge Odio Benito stressing that, although SGBV crimes could
have been examined as separate charges, because they were a ‘direct and inherent
consequence’ of children´s involvement with the armed group, it became irrelevant
whether SGBV crimes were brought as separate charges or embedded as part of active
participation in hostilities. The main goal for the Court was to ‘attend to the harm suffered
by victims.’886
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6.3.2.2 Opposing rationales: Lubanga v Ntaganda

A good example of tackling the ICC´s failure in Lubanga to adopt a gender sensitive
approach dealing with SGBV against girl soldiers is the more recent case Ntaganda
concerning the same situation in the DRC (discussed in chapter 5.3). From the beginning
in Ntaganda, the prosecutor identified – and pre-trial judges backed – victims´ age and
gender identities and factored them in the formulation of the charges: the child identity
was represented by charging the war crimes conscripting, enlisting and using children
under 15 to actively participate in hostilities, and gender identity was reflected by
charging the war crimes of rape and sexual slavery.887 The defence challenged the
jurisdiction of the Court alleging that SGBV committed against girls with combatant
status by members of the same armed group is not prohibited by the law of armed conflict
and, therefore, neither by the Rome Statute, which would invalidate the material
jurisdiction of the Court.888

Contrary to Lubanga, all the chambers in Ntaganda interpreted the violence considering
the intersection of gender and age in armed conflict and, as a result, they found, under
different arguments, that the ICC had jurisdiction over the rape and sexual slavery of girl
soldiers within the UPC/FPLC armed group. As detailed above as a substantive
contribution of intersectionality interpreting the rationale of protection of the law (chapter
5.3), the Pre-Trial Chamber argued that girl soldiers only lose protection from SGBV
when they are actively participating in hostilities, which is not possible while SGBV is
taking place.889 The Trial Chamber found that rape and sexual slavery are crimes of jus
cogens, therefore, always prohibited, in peace and in conflict.890 Furthermore, the Appeals
Chamber found that what defines the nature of war crimes is not a person´s status as
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combatant or civilian, but the ‘nexus’ of the crimes with the armed conflict, existing in
the sexual abuse of girl soldiers within the militia.891

Different from Lubanga´s narrow interpretation, Ntaganda´s intersectional analysis
enabled two important achievements: i) an interpretation of SGBV against girl soldiers in
consistency with IHRL and non-discriminatory (procedural contributions) and, based on
this insight, ii) a more accurate identification of the harms of girl soldiers establishing
jurisdiction and improving their conceptualization in the charges (substantive
contribution). The influence of IHRL is perceptible in Ntaganda´s interpretation of the
gender and age identities, and their intersection. Regarding gender, the Appeals Chamber
based its key finding on the Court´s jurisdiction on the fact that rape and sexual slavery –
crimes of gender discrimination – are prohibited by jus cogens, which is in alignment
with the interpretation of the CEDAW Committee´s GR 35.892 Regarding the child
identity, the Ntaganda judges interpreted SGBV guided by the principle of the best
interests of the child, which underpins the Convention on the Rights of the Child.893 The
influence of the best interests of the child can be gleaned from the finding of the Trial
Chamber that not assuming jurisdiction over the sexual abuse of girls would be ‘contrary
to the rationale’ of the law of armed conflict that aims to mitigate their suffering.894 It
would certainly not represent the best interests of girl soldiers. Accordingly, Ntaganda´s
intersectional interpretation of gender and age at this early stage improved access to
justice for victims in meaningful ways barred by Lubanga´s narrow approach:
establishing the Court´s jurisdiction over the contested crimes and examining charges
representative – hence, non-discriminatory – of the harms of girl soldiers both as children
(i.e., using children in hostilities) and as female (i.e., rape and sexual slavery).

Following the confirmation of jurisdiction, the Ntaganda trial judges demonstrated again
gender sensitivity during the interpretation of the evidence at trial, missing in Lubanga.
They contextualized SGBV against girl soldiers establishing linkages with the
functioning of the armed group, revealing understanding that SGBV – and gender
discrimination – must be contextually and socially construed. Interestingly, the judicial
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contextualization in Ntaganda integrated considerations of gender and age identity and
discrimination in the examination of ICL gravity standards, such as the scale, nature,
manner, and impact of the crimes.895 The judicial analysis incorporated witness testimony
establishing the widespread scale of SGBV, its normalization, knowledge, discussion and
tolerance within the armed group.896 The nature of SGBV against girls was identified as
manifold including rape, but also sexual slavery and forced gendered tasks for members
of the armed group.897 Similarly, the judges identified the exacerbated nature of gender
discrimination by examining the manner of perpetrating SGBV. Girl soldiers were
referred to as guduria, a large cooking pot, meaning that they were sexually available to
every soldier in the armed group.898 Further, an intersectional contextualization of SGBV,
stressing gender and age factors from the evidence, was critical to establish the judicial
finding that SGBV against girls was a foreseeable consequence of the strategy of the
armed group. According to the Chamber, as a result of the attack against the Lendu, it
was ‘virtually certain’ for perpetrators that the recruitment and SGBV against children
would take place, stressing that these crimes were ‘not simply a risk that they accepted,
but crimes that they foresaw’ inferring Ntaganda´s criminal responsibility as a coperpetrator.899
A comparative analysis with Ntaganda shows that interpreting SGBV against girl soldiers
in consistency with IHRL – considering the intersection of gender and age – would have
benefited the Lubanga judgment decision improving the efficiency of the legal analysis.
Indeed, the findings establish that interpretations procedurally consistent with IHRL
interpreting the nature of (intersectional) discrimination enhance the substantive
application of ICL. Procedural consistency with IHRL thus ensues substantive efficiency
interpreting and applying ICL.
What would have then, in the light of Ntaganda, contributed an intersectional analysis of
SGBV against girls in Lubanga? First, intersectionality in Lubanga would have clarified
victims´ gendered experiences of SGBV, thereby, raising awareness of the gravity and
prevalence of this gendered crime interlinked with the very functioning of the armed
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group and critically requiring its examination in the charges. In this sense,
intersectionality would help judges understand the rationale of interpreting the law
dealing with SGBV and enrich the substantiation of the elements of crimes examined.
Second, an intersectional approach could have revealed the foreseeability of SGBV as a
natural consequence of the UPC/FPLC´s strategy and common plan to conduct the
attacks; hence, establishing Lubanga´s constructive knowledge of SGBV as a commander
and increasing the chances of establishing his criminal responsibility for the toleration of
SGBV.900 Thirdly, an intersectional approach would have allowed recognizing in the
Sentencing Judgment that gender and age compounded the discriminatory motives,
vulnerability and the impact of SGBV crimes against girls which are considered
aggravating factors for sentencing purposes.901 Lastly, an intersectional interpretation of
SGBV recognizing the specific harms of girl soldiers (as female and as children) would
have provided unique insight for transformative reparations – a principle established by
the Lubanga Trial Chamber – thus linking the harms to their root causes.902

6. 4 CONCLUSION
Gender discrimination within ICL institutions has been a structural trait hampering
judicial examinations of SGBV. This chapter demonstrates that narrow approaches which
obscure gender in the judicial analysis are discriminatory in access to justice because they
tend to underestimate – and misrepresent – the causes and harms of SGBV. Alternatively,
it shows that this procedural gap, which often amounts to gender discrimination within
the justice system, can be avoided by adopting an intersectional analysis. Intersectionality
uncovers the causes and harms of SGBV from an IHRL approach to identity and
discrimination. In so doing, it provides insight to judges to interpret and apply the law in
consistency with IHRL and in a non-discriminatory manner, hence, improving the
procedural application of ICL. The case studies demonstrate that, faced with a narrow
approach where gender is obscured and SGBV misinterpreted, intersectionality uncovers
the linkages between SGBV and the broader criminal context. As a result, the judges can
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understand the true nature of SGBV, without gender misconceptions, and interpret the
law without discrimination.
In Rukundo, it was noted that, to avoid a narrow lens considering SGBV a crime
qualitatively different and opportunistic, required gender sensitivity. It demanded from
the ICTR appeals majority to inquire for the intersection of the gender and ethnic
identities that made CCH´s sexual assault ‘squarely fit’ into the pattern of genocidal
ethnic violence, hence, revealing its gravity as an act of genocide. In Kenyatta, it was
argued that the narrow ethnic lens of the ICC Pre-Trial Chamber finding that the sexual
mutilations of Luo men were not acts of SGBV, misrecognized men´s gendered identities
and harms in ICL. To properly understand the complexity of SGBV against men needed
an intersectional contextualization uncovering the linkages between gender, ethnic and
politics in Kenya, in which context crimes of emasculation intended to harm the
opposition through the gendered effects of SGBV on individuals and extended to their
Luo community. Lastly, the Lubanga case study stressed that a narrow interpretation of
violence (excluding gender) led the ICC trial majority to exclude particularly grave forms
of SGBV from the legal examination, which can be considered discriminatory on gender
and a breach of article 21(3) of the Statute prohibiting this form of discrimination. Making
visible those harms and avoiding discrimination in Lubanga required – in light of the
Ntaganda example addressing the same situation – an intersectional analysis to identify
the experiences of girl soldiers and their critical nexus with the armed conflict. Such
understanding would have made it clear for the trial majority the need to examine the
evidence of SGBV and not leave those crimes unpunished.
The conclusion that an intersectional analysis of SGBV, where gender compounds other
grounds, improves ICL´s procedural application by preventing discrimination, is the
natural consequence of the previous findings. While a narrow approach to interpret SGBV
(excluding gender) leads to misunderstand its causes, harms and gravity and, for this
reason, often leads to discrimination on gender (chapter 4). On the contrary, an
intersectional analysis interpreting the law from the perspectives of identity and
discrimination shared with IHRL (chapters 2 and 5) provides the necessary grasp about
SGBV – its causes and harms – allowing ICL judges to interpret and apply the law in
consistency with IHRL and without discrimination. Accordingly, intersectionality
contributes to ICL providing access to justice without institutional discrimination on
gender grounds.
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The implications of these findings are significant. If narrow approaches to the
interpretation of SGBV crimes are often discriminatory on gender, the objectivity of the
judicial reasoning and the validity of the legal findings are shaken. Intersectionality
causes the foundations of ICL´s legal thinking to shudder. Is ICL´s frequent disregard of
gender identity and gendered harms discriminatory in access to justice? According to an
IHRL approach to discrimination, yes. According to IHRL standards, ending
discrimination in ICL requires a judicial duty to identify discrimination (including
intersectional) underpinning SGBV crimes. Not doing so and leaving discrimination
unpunished results in decisions considered discriminatory within the very justice system
and, indeed, such institutional discrimination is a main cause and consequence of the
perpetuation of gender discrimination.903
The conclusions on the two rationales (narrow v intersectional) addressed in the case
studies are aligned with feminist and IHRL postulates, the theoretical framework to apply
intersectionality, established in chapter 2. The findings confirm the feminist critique that
ICL´s narrow approach obscures gender discrimination, as a major cause and
consequence of SGBV and, conversely, the need for an intersectional perspective of
gender to ‘surface’ the root causes of discrimination and manifold experiences of harms
as a result of SGBV. This study makes a step forward building on that critique. It
demonstrates that a narrow approach not only erases gender discrimination and harms
but, often, leads to de facto gender discrimination interpreting ICL. In my opinion, this
conclusion justifies prioritizing in feminist thinking and advocacy the adoption of
intersectionality to end illegal discrimination in access to justice while interpreting SGBV
in consistency with IHRL – thereby, operationalizing article 21(3) of the Rome Statute.
The chapter demonstrates that using an IHRL intersectional framework to interpret SGBV
crimes is fully applicable to ICL and achieves the same positive results. As in IHRL,
adopting intersectionality in ICL enables accountability for the causes, harms and gravity
of SGBV, therefore, improving victims´ experience of justice, fending off discrimination
within the justice system, and sending a message of non-toleration of gender
discrimination that promotes the prevention of SGBV crimes. For the above reasons, a
feminist approach would argue that, if ICL is serious about avoiding discrimination – as
Atala Riffo, ‘TJ’ (n 245) paras 92, 140. Carvalho Pinto, ‘TJ’ (n 247) paras 50-51. CEDAW
GR 33 (n 237) paras 27, 62.
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is the purpose of article 21(3) of the Rome Statute prohibiting discrimination – it must
adopt an intersectional interpretation for crucial reasons. These reasons have been
demonstrated throughout the analytical chapters and include procedural and substantive
justifications interlinked, namely: i) efficiency understanding the causes and harms of
SGBV; ii) consistency with IHRL interpretations, and iii) avoiding gender discrimination
in the jurisprudence and in access to justice.
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CHAPTER 7
FINAL DISCUSSION

This thesis addresses a socio-legal gap in ICL´s theory and practice: the misunderstanding
that ‘gender’ is a social construct – therefore intersecting with other identities and factors
– that underpin SGBV and determine the nature of the harms ensuing from this crime.
Guided by a feminist and IHRL framework that considers intersectionality a tool that
must inform the analysis of SGBV, the project addressed the research question:
‘What contribution can intersectionality, as a tool to interpret SGBV, make to
international criminal law?’

This question was answered by considering the subsidiary questions:
’How has intersectionality, as a tool to interpret SGBV, been operationalised
under IHRL?’
‘To what extent does contemporary ICL adopt an intersectional approach to
interpret SGBV?’
‘What substantive contributions can intersectionality make to ICL?’
‘What procedural contributions can intersectionality make to ICL?’

A first step to address these questions was the establishment of a theoretical framework
based on feminism and IHRL, clarifying their paradigm interpreting SGBV as a crime
rooted in intersectional discrimination, hence, answering the first sub-question – ‘How
has intersectionality, as a tool to interpret SGBV, been operationalised under IHRL?
(chapter 2) This framework was necessary to assess, in a second step, the applicability of
intersectionality to ICL as a tool to interpret SGBV crimes through an empirical analysis.
As the research questions inquired the very structure of ICL, the analysis required a broad
data sample illustrative of SGBV interpretations in international courts and tribunals. The
findings allowed answering these questions. It was established that intersectionality is a
more efficient method to interpret SGBV than a narrow approach (that overlooks gender),
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which has prevailed in ICL. Accordingly, it was concluded that intersectionality should
be integrated in ICL to interpret SGBV because it improves the efficiency of
interpretations and ends the practice of inconsistent interpretations, thereby, answering
the second subsidiary question – ‘To what extent does contemporary ICL adopt an
intersectional approach to interpret SGBV?’ (chapter 4).
The insight of the empirical analysis clarifying the way ICL is addressing intersectionality
enabled the research to answer the following subsidiary questions – What substantive and
procedural contributions can intersectionality make to ICL?’ – The findings showed that
intersectionality improves the judicial analysis of SGBV crimes concerning both the
substance and procedure of ICL. On the one hand, intersectionality improves the
substantial interpretation of certain material (actus reus) and mental (mens rea) elements
of SGBV. In this regard, the analysis demonstrated the identification, using an
intersectional approach, of the specific criminal intent of SGBV, the gravity of certain
elements of SGBV, the rationale of interpretation of SGBV, and linkage evidence in
situations of co-perpetration (chapter 5). On the other hand, it was shown that the adoption
of intersectionality improves the procedural application of ICL regarding access to justice
by enabling interpretations of SGBV that are consistent with IHRL and nondiscriminatory – which follows from the adoption of the paradigm that gender (social
construct) is inextricably linked with other factors and identities that compound
discrimination (chapter 6).
This chapter discusses the implications of the above findings for ICL, discipline of study,
in the light of the theoretical framework and the methodology. For clarity in the
evaluation, the conclusions have been grouped in three sets of overarching findings, based
on their implications. Accordingly, the chapter discusses the applicability of, and need
for, integrating intersectionality in ICL as first overarching finding (7.1), then, the
substantive contributions of intersectionality in ICL as second overarching finding (7.2),
and, next, the procedural contributions of intersectionality as third overarching finding
(7.3). The identification and discussion of the findings lays the ground to establish the
thesis´ theoretical contributions to the scholarly debate on intersectionality and the gender
analysis of SGBV crimes (7.4), notwithstanding its limitations (7.5). Considering the
practice-oriented aim of the object of study, a natural consequence of the findings is the
need to assess its practical application, making policy recommendations on how
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intersectionality can inform the gender analysis of SGBV (7.6). The thesis concludes with
a final reflection on the main reasons that justify adopting intersectionality in ICL (7.7).

7.1

OVERARCHING

FINDING

1:

THE

NEED

TO

INTEGRATE

INTERSECTIONALITY AS A TOOL OF INTERPRETATION
The research asked the subsidiary question asked – ‘To what extent does contemporary
ICL adopt an intersectional approach to interpret SGBV?’ – As answering this question
required understanding the patterns of ICL interpretations of SGBV, the methodology
selected a broad set of cases from the jurisprudence. This model implied the analysis of
different crimes of SGBV in four international criminal jurisdictions.904 The findings
were clear: there are inconsistent patterns interpreting SGBV crimes in the jurisprudence
(chapter 4). On the one hand, ICL judges tend to adopt a narrow approach (that excludes
gender), which leaves the causes, harms, and gravity of SGBV unaddressed. On the other
hand, ICL judges have also adopted intersectional approaches (inclusive of gender and
other grounds), in judgment decisions and dissenting opinions, that better reflect the
causes, harms, and gravity of SGBV crimes.
These findings reveal that inconsistent interpretations of SGBV (narrow v intersectional)
are a structural trait of ICL. Both approaches, narrow and intersectional, were found
(although asymmetrically) in all the tribunals and SGBV crimes studied. Moreover, their
implications for SGBV interpretations were consistent: the narrow approach
misrepresents SGBV while an intersectional approach furthers the analysis. Accordingly,
the findings enabled answering the sub-question concerning the extent to which ICL has
adopted intersectionality. Importantly, these finding allowed reaching the conclusion that
ICL should incorporate intersectionality for two reasons, which I turn to address: a)
improving the efficiency of SGBV interpretations and b) ending structural inconsistency
in ICL´s interpretations of SGBV.

904

These included: rape as an act of torture at the ICTY, SGBV as an act of genocide at the ICTY,
SGBV as an act of terrorism at the ICTR and SGBV against child soldiers and as an act of
terrorism at the ICC. See chapters 3 and 4.
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7.1.1

Finding 1: Improving efficiency

Intersectionality promotes more efficient interpretations of SGBV than the narrow
approach. By tackling gender discrimination interlinked with other factors,
intersectionality uncovers the causes, harms, and gravity of SGBV left unaddressed by
the narrow approach. These categories are interconnected. They reflect the practical and
teleological aims underpinning the use of intersectionality as a tool of analysis under the
theoretical framework of feminism and IHRL: providing an effective remedy by linking
SGBV harms to their root causes.905 Indeed, intersectionality is animated by a logical
paradigm: to solve a problem, you need to understand it. Likewise, according to this
approach, obtaining effective results addressing SGBV is inseparable from a good
understanding of its causes rooted in victims´ experiences of gender discrimination within
the social context. In this sense, the applicability of intersectionality to ICL, demonstrated
by this project, implies confronting ICL with a fact – and challenge: to address SGBV
effectively requires tackling gender (as a social construct) interlinked with other identities
and factors of discrimination in armed conflict.
However, is ICL driven by the aim of achieving effective interpretations? This answer
may depend on whether we consider the accused or the victims’ views. Regarding the
accused, ICL is concerned with effective interpretations that ensure the right to a fair
trial.906 Yet, this right must consider and balance victims´ rights to ensure accountability
and an effective remedy.907 As chapter 4 explained, it has not been rare that ICL sacrifices
the effective examination of SGBV on the altar of the rights of the accused, arguing
considerations of time-efficiency, including, issuing a judgment decision in a reasonable
time and the possibility of preparing a proper defence. As a result, judges have denied the
possibility of amending indictments to include new evidence of SGBV closer to or during
trial in situations involving intersectional discrimination.908 Yet, as shown by the
Lubanga case, the effective examination of grave violations of SGBV is critical for ICL´s

Crenshaw, ‘Demarginalizing’ (n 128). CEDAW, ‘GR 28’ (n 6) para 18.
Rome Statute (n 7) article 67 Rights of the accused, referring to a fair and public trial, impartial
and with a minimum of guarantees.
907
Ibid, article 64 Right to a fair and expeditions trial: full respect for the rights of the accused
must consider due regard for the protection of victims and witnesses; article 69: Evidence, the
admissibility of evidence must balance, on the one hand, its probative value and, on the other
hand, the prejudice to the right to a fair trial.
908
CDF, ‘TJ’ (n 492); Lubanga, ‘TJ’ (n 18).
905
906
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legitimacy.909 It is also my opinion that, as stated by the SCSL Appeals Chamber, ICL is
not acting in the prejudice of the accused when, ensuring that fair trial guarantees are
respected, the judges allow introducing relevant evidence of SGBV at a late stage.910
Regarding the victims, differently from IHRL, their right to an effective remedy in ICL
is a relatively new standard. The right to reparations has been recognized by the ICC
Rome Statute and its principles, such as effective reparations, are being crafted by the
jurisprudence.911 Intersectionality challenges ICL´s traditional non-victim centred
paradigm. It posits that tackling SGBV crimes requires a prior understanding of victims´
harms from the perspectives of gender (a sociological lens) and discrimination. From this
basis, intersectionality unpacks the meaning of SGBV harms, which impacts ICL´s
efficiency in two ways: helping to punish for perpetrators crimes (ICL´s traditional role)
and providing victims with an effective remedy (a new role) by linking the harms to their
root causes.
It may be argued that the chances of developing intersectionality – a victim-oriented
methodology – will ultimately depend on ICL´s recognition and consolidation of victims´
right to reparations, which is only incipient and even uncertain under the Rome Statute.912
Indeed, as reparations become more complex and resource-demanding, an inhouse
discussion at the ICC has hovered concerning whether these should be developed as part
of ICL´s core or whether, for efficiency reasons, they should be split from it and diverted
to a different and specialized form of justice.913 In my opinion, the analytical efficiency
of intersectionality justifies its adoption by ICL for two reasons: avoiding impunity
through an efficient explanation of SGBV harms and, in so doing, providing an efficient

KJ Heller, ‘A Problematic Take on the Lubanga Trial’ Opinio Juris (17 January 2018)
<http://opiniojuris.org/2018/01/17/a-revisionist-take-on-the-lubanga-trial/>
accessed
29
November 2021.
910
CDF, ‘AJ’ (n 487) paras 445 – 446.
911
Rome Statute (n 7) article 75 Reparations to victims, provides that the Court shall establish the
principles relating to reparations to victims, including restitution, compensation and
rehabilitation. Lubanga, ‘TJ, Reparations Decision’ (n 21) para 186, backing IHRL jurisprudence
on the right to an effective remedy.
912
Rome Statute (n 7) article 75.
913
C Van den Wyngaert, ‘Victims Before International Criminal Courts: Some Views and
Concerns of an ICC Trial Judge’ (2011) 475 Case Western Reserve Journal of International Law
476.
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basis for reparations – regardless of whether the reparations regime is ultimately
developed in court.

7.1.2

Finding 2: Ending inconsistency

The findings revealed patterns of inconsistent interpretations of SGBV crimes in the
jurisprudence due to the use of two inconsistent approaches – narrow v intersectional.
Such structural inconsistency seriously impairs ICL, questioning the legitimacy of
judicial interpretations. The use of inconsistent standards results in opposing outcomes in
SGBV interpretations: the narrow approach obscures the causes, harms, and gravity of
SGBV that, conversely, intersectionality uncovers. This inconsistency in international
law creates the danger of incompatible rules, principles, and practices. 914 In this study,
this risk materialized questioning the impartiality of judicial examinations because the
narrow approach, by overlooking gender as an inherent trait of SGBV, has led to
misplacing the nature and gravity of SGBV in judicial examinations resulting in
discriminatory effects for victims based on their gender. The thesis stressed the loopholes
created by the narrow approach throughout the analysis and catalysed in chapter 6. It
highlighted, as a problematic thread in ICL patterns of inconsistent interpretation, that the
narrow approach arises due to (a) gender bias in judicial thinking and, consequently, (b)
it fails to represent the causes and harms of SGBV, (c) resulting in gender discrimination
in access to justice.
Intersectionality addresses the problems stemming from the inconsistency of judicial
interpretations. It provides a consistent criterion of interpretation – gender interlinked
with other identities and factors of discrimination – that, as the study showed, solves the
conundrum of inefficient interpretations of SGBV in multiple ways that promote value,
uncovering the causes, harms, and gravity of these crimes. Importantly, intersectionality
allows not only internal consistency in ICL interpretations but, also, external consistency
with IHRL, because its core analytical categories – gender and discrimination – are
applicable to both legal systems. This implies that intersectionality has a huge potential
as a hermeneutic tool that ends inconsistency in SGBV jurisprudence by aligning ICL and
International Law Commission, ‘Fragmentation of International Law: Difficulties Arising
from the Diversification and Expansion of International Law’ (13 April 2006) UN Doc
A/CN.4/L.682 para 14.
914
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IHRL around the categories gender and discrimination. This approach fits the ICC like a
glove because, according to article 21(3) of the Rome Statute, the Court must interpret
the crimes in consistency with IHRL. Notwithstanding, the value that intersectionality
brings ending inconsistent interpretations of SGBV does not lie in the formality of
stopping incompatible practices. It lies in the substantive value of interpretations:
revealing SGBV as a crime of gender discrimination – interlinked with other grounds –
and, as a result, the gravity and diversity of SGBV harms. This approach promotes more
efficient and non-discriminatory interpretations, consistent with IHRL, that improve
access to justice for SGBV crimes.

7.2 OVERARCHING FINDING 2: THE SUBSTANTIVE CONTRIBUTIONS OF
INTERSECTIONALITY
The research asked the main question – ‘What contribution can intersectionality, as a tool
to interpret SGBV, make to international criminal law?’ – The empirical analysis of the
jurisprudence helped to identify cases where ICL judges have adopted an intersectional
lens to interpret SGBV. Accordingly, this author was able to analyse intersectional
approaches in the case law in view of understanding in what ways this approach has
benefited ICL interpretations of SGBV, thereby answering the subsidiary question –
‘What substantive contributions can intersectionality make to ICL?’– The findings
showed that intersectionality has improved the substantive interpretation of SGBV crimes
by identifying and substantiating certain material (actus reus) and mental (mens rea)
elements of SGBV, that remained obscured by the narrow approach (chapter 5). The
analysis explained a number of substantive contributions of intersectionality. These
concerned the identification of: a) the specific criminal intent of SGBV crimes, b) the
gravity of certain elements of SGBV crimes, c) the rationale interpreting the law to
SGBV, and d) the criminal intent of SGBV in situations of co-perpetration.

7.2.1

Finding 3: Identifying the specific criminal intent

The analysis focused on SGBV crimes involving a specific intent (i.e., genocide,
terrorism, torture, and persecution) which, according to the findings, an intersectional
approach helps to identify and substantiate (chapter 5.1). Further, in these situations,
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judicial analyses, as Akayesu, RUF and Kunarac illustrated, relied on similar techniques
to contextualize SGBV. These techniques included the need for i) establishing linkages
between SGBV and the broader context, ii) identifying the dynamics of SGBV, and iii)
inferring the extended gendered effects of SGBV upon the target group. The
implementation of these techniques has enabled ICL judges to identify the specific
criminal intent of SGBV, revealing its deeper and aggravated nature, that a narrow
approach has obscured. In these situations, in addition to the sexual harm,
intersectionality uncovered the gendered effects of SGBV as an act of genocide, of
terrorism, and of torture as part of the attack against the civilian population. Accordingly,
the study argued that intersectionality suits the interpretation of SGBV crimes which
involve a specific criminal intent.
Persecution was identified as an exception among SGBV crimes involving a specific
intent where an intersectional approach – including on gender grounds – has not yet been
tackled by ICL. However, this fact did not invalidate the conclusion that intersectionality
uncovers the specific intent of SGBV as a persecutory act. As the findings showed
(chapter 4), the practice is evolving. At the time of writing, ICC judges are examining
persecution charged on multiple grounds of discrimination (Al Hassan, on trial) and on
intersectional grounds (Ali Kushayb, on trial).915 These facts reflect an incipient
understanding among ICC judges about the complexity of discrimination and the duty –
and possibility – of its articulation in the legal analysis of persecution. Indeed, persecution
is an interesting crime to develop an intersectional analysis due to its specific elements.
First, the discriminatory nature of its criminal intent suits well the conceptualization of
intersectional discrimination. Second, as persecution involves the severe deprivation of
fundamental rights for discriminatory reasons, it explicitly encourages linking SGBV
harms to their root causes of structural (and intersecting) discrimination, explaining how
these give rise to an array of gendered human rights violations in armed conflict.
To establish the specific intent of SGBV from an intersectional lens, ICL judges carried
out a broad contextualization of these crimes within the armed conflict. This fact is
aligned with the feminist paradigm that, above all, understanding SGBV in armed conflict
requires a nuanced contextualization establishing links with the overall criminal

Also, consider the report on the preliminary examination of Nigeria, ICC-OTP, ‘Report
Preliminary Examination’ (n 571) paras 248 - 260.
915
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campaign.916 The project builds on this knowledge in two original ways. First, the
findings identified some techniques and processes inherent to the intersectional analysis
– i.e., identifying i) linkages, ii) the dynamics, and iii) the extended gendered effects of
SGBV – that have allowed judges to identify the specific intent to commit these crimes.
Second, the study stressed that looking into the extended gendered effects of SGBV upon
the target group, was the apex of the intersectional analysis whose identification helped
judges to infer the meaning and role of SGBV in armed conflict. The fact that these
techniques have underpinned the judicial reasoning in several cases, points at the need
for future research to develop and systematize techniques to contextualize SGBV from
an intersectional perspective to uncover the meaning and role of SGBV in armed conflict.
Intersectionality´s revelation that SGBV may amount to an act of genocide, terrorism and
sexual torture, confirms the feminist claim that SGBV is used as a weapon of war to target
a group.917 This finding supports the argument that SGBV is a crime of identity politics,
central in the organization of contemporary armed conflict.918 In addition,
intersectionality’s insight revealing that SGBV may involve the specific intent to target a
group, conveys the idea that SGBV may involve a ‘surplus’ of gravity by which it harms,
not only individuals but also – through its gendered harms – a broader group.919 This
conceptualization of SGBV is shared by a strand of feminism which considers that using
SGBV as a weapon to target a group reveals its nature of extreme gender inequality.920
Yet, this approach may find resistance. Scholars, like Copelon or Buss have stressed that
articulating SGBV as a tool of war would distract from representing individual gendered
harms. Moreover, they contest that SGBV in armed conflict be necessarily graver than in
peacetime because its essence of gender discrimination does not change (chapter 2.1.3).
In my opinion, both claims are not incompatible and should be articulated together in
ICL. It is key to understand that, when intersectionality uncovers SGBV as a weapon of
war, its analysis should not overfocus the group harm. To operationalize this approach, it
is essential to ‘surface’ individual gendered harms, explaining how these – due to their
gravity – originate and develop into group harms.

Oosterveld, ‘Contextualising’ (n 313) 207. De Brouwer, ‘The Importance of Understanding’
(n 585).
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True, The Political Economy of Violence (n 141) 30-32. MacKinnon, ‘Defining rape’ (n 658).
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The analysis clarified that the main feminist critique concerning the risk of using
intersectionality in ICL – eclipsing the individual gendered harms by the group harms –
is indeed taking place when SGBV is interpreted as a tool of war (chapter 4). Moreover,
even if scholars have stressed this risk by focusing on genocidal rape (rape as an act of
genocide), the findings showed that this danger is taking place in other situations in which
SGBV is conceptualized as a weapon of war.921 These revelations are disturbing. ICL´s
application of intersectionality, limited to uncover the group harms but eclipsing
individual experiences, implies emptying this concept of its radical function to uncover
the way SGBV more seriously – and uniquely – affects marginalized individuals that
intersectionality seeks to provide with an effective remedy. Hence, it remains critical to
address individual experiences. In this sense, future research may investigate approaches
that conceptualize SGBV as a tool of war by giving visibility to the different layers of
gendered harms, including those of the collective and of individuals. This task may
require considering techniques that improve the eliciting of victims’ and witnesses’
testimony, to better understand their individual experiences and articulate their nexus with
the armed conflict.

7.2.2

Finding 4: Identifying the gravity

Intersectionality can help to identify and substantiate the gravity threshold required by
certain material elements of SGBV pertaining to individual harms. The study explained
this finding providing the examples of the ‘similar gravity’ to other inhumane acts dealing
with forced marriage and the ‘coercive circumstances’ of rape as a crime against humanity
(chapter 5.2). In both situations, the judges adopted an intersectional approach, using
similar categories in their analyses, to establish the gravity threshold of SGBV. They
considered: gender and other identities positioning the victims in a situation of external
risk of violence, the context of armed conflict, and the individual gendered effects of
SGBV, considering the cultural context.922 These judicial analyses reflect an increasing
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The analysis noted some exceptions where ICL has given visibility to individual experiences.
Some of these included the SCSL´s recording of the experiences of forced marriage and sexual
slavery in RUF and AFRC, one individual experience by the ICTR in Akayesu and the ICTY´s
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922
AFRC, ‘TJ’ Partially Dissenting Opinion Judge Doherty (n 17) para 55. AFRC, ‘AJ’ (n 500)
para 200. Kunarac, ‘TJ’ (n 99) paras 592, 654.

222

awareness in ICL about the need to contextualize SGBV to understand its complexity,
gravity and the diversity of individuals´ experiences. Tellingly, the use of an
intersectional lens by ICL judges to understand the gravity of SGBV is aligned with the
aim, pursued by feminism and IHRL (chapter 2), of recognizing the diversity of individual
experiences that more seriously affects individuals with marginalized identities.
Intersectionality improves ICL´s representation of the gravity of SGBV by linking the
harms to their root causes. Accordingly, differently to what happened with ICL´s
conceptualization of intersectionality to address the group harms of SGBV (previous
finding), feminist scholars have supported intersectional interpretations of the gravity of
individual harms. It was explained that, using an intersectional approach, enabled the
Kunarac Trial Chamber to infer the absence of consent by proving the ‘coerciveness’ of
circumstances. Accordingly, rape was established through a context-based (objective)
approach rather than by gleaning the victim´s lack of consent, which is subjective and
prone to bias. Critically, placing the focus of rape on the coercive circumstances, not on
consent, enabled recognition – by assessing the context – of the victim´s sexual autonomy
as a key value that the crime of SGBV seeks to protect. Another illustration of the
suitability of intersectionality to assess the gravity of SGBV was forced marriage. An
intersectional lens allowed the AFRC Appeals Chamber to acknowledge that gender
harms have both, sexual and non-sexual components (as social stigma), whose
compounding effect within the armed conflict provided insight that this crime was of
‘similar gravity’ to other crimes against humanity.
The categories used in the intersectional analysis of individual SGBV harms (as rape or
forced marriage) correspond with those used in the intersectional analysis of SGBV
involving the intent to harm a group (as SGBV as an act of genocide, terrorism, torture
as a crime against humanity).923 This alignment reflects consistency in the analysis. For
the two kinds of gendered harms, individual and collective, the intersectional analysis
involved a hard core of analytical categories whose interlinked analysis allowed the
identification of certain material and mental aspects of the gravity of SGBV. These core
923
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analytical categories included: i) gender, ii) other identities (positioning at specific risk
of SGBV), iii) the context of armed conflict, and iv) the gendered effects of SGBV in the
cultural context. The consistency using these themes and their applicability to identify
different elements of SGBV harms, demonstrates the internal validity of intersectionality
as a tool of analysis. Accordingly, the findings reveal the potential of intersectionality to
provide ICL with a consistent and objective (context-based) framework of categories to
analyse SGBV, as noted, ending the inconsistency and bias of the narrow approach, and
promoting efficient interpretations.
On the critical side, ICL has underestimated the role of intersectionality to uncover the
gravity of SGBV, especially dealing with individual harms. This aspect of ICL´s
application of intersectionality is not – yet – aligned with a feminist and IHRL approach.
As commented, ICL is far from conceptualizing intersectionality to interpret the
individual harms of SGBV. In my opinion, ICL can – and should – tackle this critique by
improving the way it operationalizes intersectionality in two ways. One way is extending
an intersectional analysis of the gravity of SGBV to other SGBV elements that ICL has,
so far, failed to understand. This applies, for instance, to the ‘comparable gravity’ to other
forms of SGBV, where ICC judges have misunderstood the gravity of incidents such as
forced nudity (the Pre-Trial Chamber in Bemba) and male castration (the Pre-Trial
Chamber in Kenyatta), resulting in impunity for these offences. A second suggestion for
ICL is using intersectionality to ‘surface’ individual gendered harms concerning SGBV
harms that extend to a group.924 ICL has tended to conceptualize intersectionality as an
approach that reflects the group harm, overlooking the individual. Yet, as intersectionality
– according to feminism and IHRL –seeks to unpack the diversity and the gravity of
individuals´ experiences of violence, ICL should also adopt this perspective to stress the
gravity and uniqueness of individual experiences when SGBV harms a collectivity. This
would align intersectionality in ICL with the feminist aim to represent the individual
harms of SGBV in all situations. And, more accurately, it allows implementing the
objective fact that collective harms are compounded by individual experiences.
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7.2.3

Finding 5: Identifying the rationale of protection

An intersectional analysis can help to decide whether the law should offer protection from
SGBV in unclear or unaddressed situations. This was illustrated with the Ntaganda case,
where ICC judges recognized the Court´s material jurisdiction to protect girl soldiers from
rape and sexual slavery committed within their own armed group (chapter 5.3). The
Ntaganda judges considered the ‘girl soldier’ identity to inquire whether the rationale of
the law of armed conflict should be interpreted in the sense of granting them protection.
They considered the identities of girl soldiers in terms of both their age and gender
experience, reaching the conclusion that the law must be interpreted in the sense of
protection. The decisive criterion was not the civilian/combatant status of girl soldiers but
the gravity of rape and sexual slavery which are always prohibited under jus cogens.925
Accordingly, ICC judges adopted a teleological interpretation of the law regarding their
duty to protect that was built on the intersection of factors such as the girl soldier identity,
the context of armed conflict, and the jus cogens nature of rape and sexual slavery.926
The decision on the Court´s jurisdiction, which extended the scope of the legal protection,
would make a defence lawyer ask: Is ICL the right place for teleological interpretations
to decide issues of protection? In other words, does the decision respect the principle of
legality that requires a strict interpretation of the criminal conducts to ensure respect for
the rights of the accused?927 ICC in Ntaganda judges answered affirmatively to these
questions. They found, consistently at the pre-trial, trial and appeal levels, that girl
soldiers must be protected from rape and sexual slavery. These are prohibitions of
customary law and jus cogens, regardless of whether the victims have a combatant status.
The Ntaganda finding establishing the protection of girl soldiers reflects an evolution in
ICL, as a system not limited to the prosecution and punishment of the accused, but
increasingly responsible for providing access to justice to victims of the gravest crimes,
even for unwritten, non-typified conducts as SGBV within armed groups. ICL´s evolution
is experiencing the influence of a deeper trend in contemporary international law: the
paradigm to protect individuals´ fundamental human rights. This paradigm has led the
international community to acknowledge that certain norms – many concerning SGBV –
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have reached the status of CIL and jus cogens and, therefore, must be applied to interpret
international crimes as part of the opinio juris or peremptory values.928 Accordingly, reconsidering the question whether teleological interpretations extending protection from
SGBV crimes are permitted, one must bear in mind the extended legal corpus of CIL/jus
cogens that applies to contemporary ICL. In my view, the fact that certain SGBV norms
hold this status overpowers concerns about infringing the principle of legality. I mean
this, not in the sense of invalidating this core principle, but in the sense that CIL/jus
cogens norms are part and parcel of the – unwritten – legality that ICL judges must
apply.929
Now, the relevant question is, what is the role of intersectionality in the current state of
ICL, where an increasingly amount of SGBV norms with CIL/jus cogens status apply?
Intersectionality, dealing with SGBV, focuses on the analysis of the themes gender and
discrimination. These are, as a matter of fact, categories affected by the recent evolution
of international law, which considers that the prohibitions of gender-based violence and
discrimination have reached a customary status. Therefore, these norms have become
applicable – and binding – according to the opinio juris and practice.930 This juncture has
relevant implications for the interpretation of SGBV as a crime rooted in gender
discrimination. It implies that, when interpreting international crimes, judges must
identify and sanction these violations – i.e., the prohibition of gender-based violence and
of discrimination – as customary prohibitions. Moreover, concerning SGBV (a crime of
gender discrimination) these two customary prohibitions always come together,
reinforcing the nature of the judicial obligation. The thesis has explained that this unique
feature of SGBV is due to the interlink of gender (a social construct) with other factors
and identities that aggravate the nature of discrimination.931
The study argues that the evolution of international law, engrossing the legal corpus with
the customary prohibitions of gender-based violence and discrimination, implies a huge
potential for intersectionality in ICL interpretations of SGBV. As a hermeneutic tool
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designed to uncover the prohibitions of gender ‘inextricably linked’ with other forms of
discrimination, ICL judges will find intersectionality a best ally, an instrument tailored to
operationalize their duty to identify and prohibit the customary prohibitions of genderbased violence and discrimination. To the extent that ICL is serious about applying CIL
and jus cogens norms, intersectionality will be in demand as a tool to unveil the
complexity of discrimination underpinning SGBV and the specific and aggravated harms
resulting thereof. Accordingly, it would be important that future research clarifies the role
of intersectionality as a tool with potential to enable ICL ensuring respect for customary
and jus cogens values, especially the prohibitions of gender-based violence and
discrimination, that are inherent traits of SGBV.

7.2.4

Finding 6: Identifying the mens rea of co-perpetration

Intersectionality clarifies situations where SGBV is inherent or strategic to the criminal
campaign. Therefore, it helps to identity situations where SGBV belonged to perpetrators´
common plan and, for this reason, it involved the criminal intent to commit SGBV. As
explained, this finding was possible due to the capacity of intersectionality to unpack the
nature of SGBV through a process of contextualization. This process implied identifying
the links between gender discrimination and the broader attack, hence, uncovering the
dynamic and effects of SGBV, allowing to infer whether SGBV was strategic to achieve
the criminal goals (chapter 5.4). Yet, on occasions, even if the evidence revealed that
SGBV (hence gender) intersected with, and was inherent to, perpetrators broader attack
and was, therefore, intended by perpetrators, ICL judges have considered it merely
foreseeable (i.e., Karemera TJ) or opportunistic (i.e., AFRC TJ, Katanga TJ). In those
situations, the mode of liability that best reflected perpetrators´ state of mind was ‘intent’,
that could have been established by contextualizing SGBV as a result of intersectional
discrimination.932
The fact that SGBV (hence gender discrimination) can be ‘inextricably interlinked’ with
the attack on a group and, thus, it becomes inherent or strategic to achieve perpetrators´
goals, makes intersectionality an approach beneficial to establishing individual criminal
liability. This conclusion should not be limited by the type of SGBV crime. The findings
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showed that an intersectional lens has helped to establish the strategic role of SGBV as
part of the common plan for crimes requiring both a specific intent (i.e., torture through
rape in Kunarac), as well as a general intent. The latter was demonstrated providing the
example of SGBV against girl soldiers in Ntaganda. The trial judges considered that
gender-based violence was so prevalent and openly tolerated, that the accused must have
foreseen its perpetration with ‘virtual certainty’ by carrying out their attack against the
ethnic group.933 Nor should the insight of intersectionality about the mens rea be limited
by the mode of liability. For instance, using intersectionality to demonstrate that SGBV
was inherent to the attack, is solid evidence not only that this crime was part of coperpetrators´ common plan but, also, that ‘superiors’ knew or must have known that
SGBV was taking place and did not act to prevent or sanction the crimes.934 Given its
potential to establish that SGBV was interlinked and inherent to perpetrators´ attacks,
future research should explore strategies to understand (a) the linking between SGBV and
the common plan or policy and (b) how these findings relate to the different modes of
liability.
Whereas other findings of the study on the benefits of intersectionality for ICL are
consistent with IHRL (e.g., uncovering the causes, harms, and gravity of SGBV),
however, the identification of SGBV as a crime inherent to the attack, part of the common
plan, in view of establishing the mens rea, is specific to ICL. Accordingly, this finding
on the value of intersectionality is not considered by the theoretical framework of IHRL.
In my opinion, this lack of alignment with the theoretical framework reveals something
positive. It demonstrates the suitability of intersectionality as a hermeneutic tool tailored
to contribute the specific needs of ICL, crucially, establishing the mens rea of the accused.
Establishing individual criminal responsibility for SGBV crimes with the help of an
intersectional lens may raise concerns about the respect for the principle of legality,
stressed by this study as a potential hurdle to apply intersectionality in ICL. The modes
of liability (along with the criminal conducts) belong to ICL´s legal propium that must
not be subject to the direct transposition of foreign standards, as human rights, where
intersectionality is rooted.935 An international lawyer may then ask – ‘Does
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intersectionality expand the modes of liability? Does it transpose any IHRL standard
directly into ICL? Does intersectionality involve any interpretation by analogy?’
While the thesis examined the relationship between intersectionality and the principle of
legality regarding the criminal conducts (chapters 2 and 5), its relationship with the modes
of liability is an unexpected outcome of the analysis, not considered in the theoretical
framework. In part, this lack of alignment is natural because individual liability is the
specific domain of ICL, therefore, one cannot expect that it be addressed by IHRL
jurisprudence. However, this mismatch is also explained by the fact that the literature has
not addressed the role of intersectionality in this specific domain.
In my opinion, using an intersectional approach to interpret SGBV in relation to the mens
rea does not put the principle of legality at risk for the same reasons that were advanced
pertaining to the criminal conducts (chapters 2 and 5). First, intersectionality does not
expand the modes of liability. It is a tool focused on the contextualization of violence to
enhance the interpretation of the available evidence. It situates at an ex-ante stage,
providing insight on the dynamics of violence to better interpret and apply the law –
hence, leaving the modes of liability untouched. Second, intersectionality does not
transpose any IHRL standard directly into ICL. The categories ‘gender’, ‘identity’, and
‘discrimination’, object of interpretation, exist in ICL in their own right. The role of
intersectionality is to clarify and to stress their importance to understand the context of
perpetration. Third, intersectionality does not involve the application of analogy. The
modes of liability are sui generis to ICL. Therefore, their interpretation cannot be
compared to IHRL where the attribution of responsibility concerns the state, subject to a
duty of due diligence, and not the dolus that only ICL conceptualizes under individual
criminal responsibility.
The fact that feminist scholarship has focused its critique of ICL on the need to ‘surface’
the gendered harms of SGBV but has not considered criminal liability a strategic part of
the discussion, may explain, in part, historical inefficiency establishing individual
attribution for this crime. In this sense, the findings were original, pointing at the potential
of intersectionality to help establishing the mens rea by identifying situations where
SGBV has been inherent or strategic to an attack, therefore, as valuable linkage evidence
to infer the criminal intent. This finding explains my alignment with the strand of
feminism supportive of conceptualizing intersectionality as a ‘strategic’ weapon of war
(chapter 2.1.3). In my view, this articulation of intersectionality does not distract ICL
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from the feminist goal of giving visibility to the gendered causes and harms of SGBV,
but quite the opposite.936 Using intersectionality to understand the mens rea of SGBV can
bear significant fruit. First, by focusing on gender and discrimination, intersectionality
would improve the visibility of structural gender discrimination as a factor that underpins
the perpetration of SGBV and defines the gendered nature of the harms. Second, by
identifying the strategic role of SGBV, intersectionality provides valuable linkage
evidence between the crimes and the accused, improving the chances of establishing his
or her individual responsibility. This has been a very thorny issue prosecuting SGBV.

7.3 OVERARCHING FINDING 3: THE PROCEDURAL CONTRIBUTIONS OF
INTERSECTIONALITY
The study identified two inconsistent rationales in ICL´s interpretation of SGBV: a
narrow approach (overlooking gender), that was inefficient to understand SGBV and, an
intersectional approach (inclusive of gender and other grounds), that allowed identifying
its causes, harms, and gravity (chapter 4). A deeper analysis of these patterns
demonstrated that a narrow approach has often led to discriminatory results on gender
grounds in the jurisprudence, which could have been avoided using an intersectional
perspective. Chapter 6 illustrated this dynamic with the case studies Rukundo, Kenyatta
and Lubanga. Accordingly, it provided additional findings to answer the research
question – ‘What contribution can intersectionality, as a tool to interpret SGBV, make to
international criminal law?’ – By revealing the nature of SGBV as a crime rooted in
gender interlinked with other factors of discrimination, the study showed that
intersectionality improves the procedural application of ICL in two ways: enabling
consistency with IHRL and access to justice without discrimination on gender, both of
which suit the specific needs of the ICC under article 21(3) of the Rome Statute.

7.3.1

Finding 7: Consistency with IHRL

Both IHRL and ICL are interested in the investigation of SGBV, although for different
purposes. While IHRL seeks to protect from state violations, ICL aims to avoid impunity
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for the gravest crimes.937 Despite their systemic differences, the findings showed that an
intersectional analysis of SGBV provides ICL consistency with IHRL interpretations in
two ways: the analytical categories and the outcomes of the analysis. IHRL considers
‘gender’, ‘identities’, and ‘discrimination’ core categories of the legal analysis of SGBV,
organized around the fact that gender is ‘inextricably linked’ with other identities and
factors of discrimination (chapter 2). The study demonstrated that the same key themes
fit ICL´s analysis of SGBV. This was, first, reflected in the methodology which, using a
feminist and IHRL-informed framework, had SGBV crimes as the object of study and the
categories ‘gender’, ‘identities’, and ‘discrimination’ as themes of analysis (chapter 2).
Then, the empirical analysis confirmed, using the same categories, that intersectionality
applies to ICL as it improves the efficiency of judicial interpretations (chapter 4). By
showing that IHRL and ICL require the same analytical categories to grasp SGBV in
‘peace’ and in ‘wartime’, the findings confirm the theoretical framework (feminism and
IHRL), demonstrating that SGBV is a continuum of gender discrimination, exacerbated
in armed conflict.938 Accordingly, establishing the consistency of the analytical categories
between IHRL and ICL matters to show that efficient interpretations of SGBV crimes are
inseparable from their root in gender identity and discrimination.
Also, the outcomes of an intersectional analysis in ICL are consistent with those under
IHRL. The theoretical framework established that IHRL, led by the CEDAW, has adopted
intersectionality for a clear teleological purpose and outcome. Gender ‘inextricably
linked’ with other factors sheds light on the nature of SGBV by uncovering the
relationship between i) the causes of discrimination (gender compounding other factors),
ii) the specific and aggravated harms (resulting thereof) and, as a result, iii) enabling
access to justice without discrimination, including on gender (chapter 2.2). According to
the findings, a similar aim and outcomes apply when intersectionality is applied to ICL.
First, contextualizing SGBV from the perspectives of gender interlinked with other
factors, revealed that these crimes although interlinked with a broader criminal attack, are
rooted in structural discrimination (chapter 4). Second, the insight of the intersection of
discrimination helped to identify the nature of SGBV harms as specific and aggravated
in various ways. This was illustrated providing the examples of the specific intent of
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SGBV (as an act of genocide, of terrorism, of torture), rape and sexual slavery reaching
the threshold of CIL/jus cogens and articulating the gravity threshold of certain elements
of SGBV such as the ‘coerciveness’ of rape and its ‘similar gravity’ to other inhumane
acts (chapter 5). Third, the findings revealed that, in line with IHRL, while narrow
interpretations are often discriminatory on gender, the gender-inclusivity of
intersectionality interpreting the violence allows access to justice that is nondiscriminatory on gender (chapter 6).
The consistency with IHRL that intersectionality brings into ICL confirms the feasibility
– and benefits – of adopting this approach to end inefficient interpretations of SGBV
crimes (narrow v intersectional), referred to in finding 1. A first reason is technical. Since
the categories and outcomes of an intersectional analysis are aligned, there are no
technical or analytical obstacles precluding the harmonization of interpretations between
the two systems. A second reason is efficiency. Since an intersectional analysis improves
the quality of interpretations of SGBV (causes, harms, gravity, and non-discrimination),
adopting this approach helps to achieve ICL´s goal of successfully prosecuting and
punishing the perpetration of international crimes. A third reason concerns advancing the
values of gender equality and diversity. Intersectionality brings along these values in ICL
by uncovering SGBV both as a crime of gender discrimination and interlinked with other
identities and factors that result in unique experiences of harms and rights violations.
Consistency with IHRL´s interpretations of SGBV implies the adoption of a specific
value-lens in ICL´s legal analysis. ICL assumes the need of understanding the way
structural discrimination on gender interlinked with other inequalities determines the
causes and consequences of victims´ experiences of harms. And, critically from a feminist
perspective, this insight opens up the possibility of interpreting these gendered
experiences in terms of human rights violations in armed conflict.

7.3.2

Finding 8: Non-discrimination in access to justice

An intersectional analysis in ICL tackles gender intertwined with other factors of
discrimination underpinning SGBV, thereby, enabling with this insight, interpreting and
applying the law in a non-discriminatory manner. By giving visibility to the identities
most seriously discriminated against, intersectionality provides judges with the necessary
insight to ensure that the gravest harms are not excluded from the legal examination,
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thereby, promoting access to justice without discrimination in ICL (chapter 6). This
finding is aligned with the theoretical framework of IHRL, which considers access to
justice without discrimination a procedural right that judges must ensure, hence, their
duty to identify discriminatory motives (including intersectional) underpinning SGBV as
a condition of the legality of their decisions.939 According to IHRL, identifying the
functioning of discrimination is a condition of interpreting SGBV objectively and free of
bias (chapter 2.2.3). Yet, the different essence of ICL and IHRL, raises the question – ‘Is
the prohibition of discrimination relevant to ICL´s interpretation of SGBV?’ In my
opinion, the answer is yes. The insight on the functioning of discrimination that
intersectionality provides is crucial to ICL interpretations for reasons of efficiency and
legality, to which I turn now.
The analysis demonstrated that grasping the functioning of intersectional discrimination
has been the key factor allowing efficient interpretations in the jurisprudence of SGBV
crimes, in opposition to the narrow approach that misrepresented the nature of
discrimination. In all the SGBV crimes examined, an intersectional perspective was,
inexorably, necessary to unveil the nature and gravity of the harms. This was
demonstrated dealing with SGBV as an act of genocide, of terrorism, of torture, the rape
and sexual slavery of girl soldiers, the similar gravity of forced marriage (to other crimes
against humanity), and the coerciveness of rape. The reason behind the efficiency of these
analyses has been noted. Since SGBV is a crime underpinned by the intersection of gender
with other factors that compound discrimination, a well-informed assessment requires to
previously unpacking the complex dynamic of discrimination, addressed by
intersectionality. Accordingly, turning to the question of whether a critical understanding
of discrimination matters to ICL, the study demonstrates that, indeed, it is a conditio sine
qua non for the efficiency of the analysis of SGBV crimes.
Ensuring respect for the legal values is another reason why it is important to understand
the nature of discrimination (including intersectional) when interpreting SGBV crimes.
Paradoxically, while the application of intersectionality in ICL has raised concerns
regarding the principle of legality, especially the risk of expanding the criminal conducts
(countered by this study, see chapters 2.3.2 and 5.3), no attention has been given to the
role of intersectionality as a tool to enhance the application of the law. As intersectionality
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focuses on gender inextricably linked with other grounds and factors of discrimination,
its analysis involves customary norms of recent evolution such as the prohibition of
gender-based violence and the prohibition of discrimination (chapter 5.3).940 The
customary status of these norms implies certain duties for ICL judges. They must ensure
respect for CIL norms, as part of the opinio juris and practice, when interpreting and
applying the law .941 Applied to SGBV, this implies that ICL judges must examine these
violations ensuring that the customary prohibitions of gender-based violence and
discrimination are identified and punished.942 As intersectionality tackles the customary
prohibitions of gender-based violence and discrimination, we can conclude that, this
approach allows ICL judges to interpret and apply SGBV crimes ensuring respect for
fundamental international values of CIL, therefore, strengthening the rule of law.943
The customary prohibitions of discrimination and gender-based violence are shaping ICL
and the duties expected from judicial interpretations of SGBV. In creating article 21(3),
the drafters of the Rome Statute seemed to foresee the growing relevance of these norms
for ICL. Indeed, article 21(3) has a critical importance operationalizing the customary
prohibitions of gender-based violence and discrimination in ways that place
intersectionality in the spotlight. The first prong of article 21(3) establishes that ICC
judges ‘must’ interpret and apply the law in consistency with IHRL. Dealing with SGBV,
this consistency requires considering the CEDAW´s authoritative interpretations and to
interpret SGBV crimes in alignment with them – i.e., in line with the Committee´s
paradigm that gender (as a social construct) ‘intersects’ with other identities and factors
that aggravate the nature of discrimination. Accordingly, it becomes clear that
consistency with IHRL implies for ICL the need for a social understanding of gender in
armed conflict interlinked with other identities in armed conflict that compound and
aggravate the criminal nature of SGBV.
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The second prong of article 21(3) establishes that ICC judges ‘must’ interpret and apply
the crimes ‘without any adverse distinction’, including on gender grounds. Therefore, it
requires from ICC judges a good grasp of the nature of violence to ensure that the legal
analysis is well-informed, hence, objective, and non-biased. The duty of nondiscrimination established by article 21(3) is critical for victims´ access to justice. It aims
to ensure that those individuals most seriously discriminated against, and their harms, are
considered in legal examinations, because their exclusion or misrepresentation would
have discriminatory effects in access to justice. An intersectional analysis of SGBV
crimes is key to operationalize this task. By uncovering the dynamic of discrimination,
intersectionality provides judges with a previous insight on the identities, harms, and
gravity of SGBV which is necessary – with that insight – to interpret and to apply the law
without discrimination. In view of the close relationship between intersectional
discrimination and article 21(3), future research should examine the potential of
intersectionality to operationalize the judicial obligations, arising from this article, of
ensuring consistency with IHRL and non-discrimination.
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7.4 THEORETICAL CONTRIBUTIONS
Based on the findings, the thesis contributes to the existing literature clarifying the role
of intersectionality, as a method to interpret SGBV crimes, in two important ways. First,
the study demonstrates that ICL should adopt an intersectional approach to interpret
SGBV. Second, it indicates specific ways in which ICL can benefit from applying an
intersectional analysis. This contribution to knowledge builds on existing feminist
scholarship concerned that ICL must represent both gender discrimination and,
simultaneously, the diversity of individuals´ experiences of SGBV (chapter 2). The thesis
answers this gap with scientific evidence explaining the potential of intersectionality to
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carry out an efficient analysis of SGBV (based on categories gender and discrimination)
and illustrating relevant ways in which this can be done (identifying and substantiating
material and mental elements of SGBV). So far, scholarship has discussed
intersectionality in ICL by examining specific cases that could have benefited from or
which, indeed, have benefited from this approach. Also, scholars have questioned the
applicability of intersectionality to conceptualize SGBV as a weapon of war because it
may distract from making visible individual gendered harms (chapter 2.1.3). In addition,
scholarship has stressed the need to establish a feminist political economy framework to
clarify the way gender crosscuts the structures of social, political, and economic
discrimination that underlie the perpetration of SGBV in armed conflict (chapter 2.1.2).
However, the literature has not yet demonstrated the need to apply intersectionality to
ICL based on a broad analysis of the jurisprudence demonstrating its efficiency as an
analytical tool. Nor, based on such analysis, has the existing literature labelled some
important contributions of this approach to ICL, addressed by this study.
First, a broad empirical analysis is original, demonstrating the existence of patterns of
inconsistent interpretations of SGBV crimes in the jurisprudence. It identifies two trends
that, due to their incompatible outcomes, have led to inconsistent patterns of
interpretation: a narrow approach (excluding gender) that leaves the causes, harms, and
gravity of SGBV unaddressed, and has often discriminatory effects on gender, and an
intersectional approach that improves the understanding of these categories and avoids
discrimination. The holistic nature of the analysis is key to establishing the thesis´
contribution to knowledge. It provides insight into the pattern that has led to inefficient
interpretations of SGBV in ICL judiciary – i.e., a narrow approach that excludes gender
as a social construction. As well, it allows identifying the changing factor determining
the efficiency of judicial interpretations, namely, assessing gender intersecting with other
identities and circumstances. This empirical clarification of which patterns of thought are
inefficient and efficient in interpreting SGBV crimes is necessary – and has the authority
– to claim what structural changes ICL needs and to suggest in what direction these
changes should go.
Second, the broad analysis of case law allows labelling specific ways in which
intersectionality can benefit ICL interpretations of SGBV. Scholarly work has examined
intersectionality focusing on the contextualization of SGBV harms. This study recognizes
and builds on this approach – contextualization – that best defines the role of
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intersectionality as a tool to interpret SGBV. However, the study is original, articulating
several specific contributions that intersectionality, as a tool to contextualize SGBV, can
make to ICL, labelling and grouping them as substantial and procedural contributions.
The study identified, as substantive contributions of intersectionality, specific ways in
which this approach enhances the interpretation of (a) SGBV conducts – identifying the
specific criminal intent, the gravity threshold, the rationale of protection – and (b) of the
modes of liability – identifying the strategic nature of SGBV as part of the common plan.
Also, the study identified as procedural contributions of intersectionality, that it allows
interpreting and applying SGBV in consistency with IHRL and without discrimination in
access to justice. These procedural achievements fit article 21(3) of the Rome Statute like
a glove, whose similar provisions can be operationalized by adopting an intersectional
approach to interpret SGBV.
The findings stand out for their internal and external coherence. The analysis has internal
validity because the hard core of the intersectional categories (gender interlinked with
other identities, the context of armed conflict, and the cultural effects of violence)
underpin the legal analysis of the different contributions identified in the study. This
coherence reveals the validity of intersectionality as a tool to analyse SGBV crimes.
Therefore, it suggests the potential, for future research, of developing an ‘intersectional
framework of analysis’ that systematizes and consolidates practices, techniques and
approaches, that enable intersectionality to become a more accurate and practical tool for
those in charge of interpreting SGBV. On the other hand, the analysis reflects its external
validity with regard to IHRL, demonstrating the efficiency of interpreting SGBV crimes
from a prior understanding of the human rights categories `gender’ and ‘discrimination’.
These categories provide ICL judges with an ex-ante understanding of the causes, harms,
and gravity, allowing them to interpret and apply the law efficiently and without
discrimination.
Demonstrating that an efficient interpretation of SGBV crimes requires using categories
which are consistent with IHRL (i.e., gender and discrimination), is another insight of the
thesis. For the ICC this insight has relevant consequences. It implies identifying a tool of
analysis – intersectionality – that allows operationalizing the duties established by article
21(3) of the Rome Statute to interpret and to apply SGBV in consistency with IHRL and
without discrimination. According to this finding, ICL can benefit from using IHRL
analyses to understand the dynamic of intersectional discrimination pre-existing – and
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exacerbated by – the conflict to understand, complement and enhance the
contextualization of SGBV in armed conflict. Adopting a perspective informed by
(intersecting) patterns of discrimination does not mean transposing into ICL any IHRL
standard that risks infringing the principle of legality. In this regard, the study contributes
a serious examination of the reasons why ICL´s adoption of intersectionality does not
threat the principle of legality but, conversely, strengthens it by helping to understand the
crimes from the perspectives of gender-based violence and discrimination, recently
evolved prohibitions of CIL.
The implications of the analytical consistency between ICL and IHRL interpreting SGBV
should be researched. They position intersectionality in the spotlight of SGBV
interpretations, justifying its applicability in ICL as a hermeneutic tool for reasons as
important as: efficient interpretations, the implementation of article 21(3), and respect
for customary standards. These avenues, brought about by intersectionality, are a game
changer for feminism, advancing in ICL values such as gender equality and human rights
in armed conflict. Intersectionality can be a back door making that change possible.
The finding that an intersectional analysis improves not only the analysis of certain
material aspects of SGBV but also of some of its mental elements, results in my
agreement with the strand of feminism (e.g., MacKinnon, SáCouto, Oosterveld)
supportive of using intersectionality as a technique that conceptualizes SGBV as a tool of
war, deliberately used by perpetrators to achieve their criminal goals or common plan.
The analysis showed that an intersectional perspective not only improved SGBV
interpretations. It was also necessary to uncover the deeper role of SGBV seeking to harm,
not only individuals but, through their individual harms, a group or collectivity,
demonstrating its nature as a crime of extreme gender inequality.944 Accordingly, an
intersectional perspective provided insight about some of the gravest manifestations of
SGBV which, according to this author, justify the conceptualization of SGBV as a
weapon of war. Among these, the analysis referred to the specific criminal intent of
SGBV as an act of genocide, of terrorism, of torture, of persecution, and identifying the
strategic nature of SGBV as part of the common plan, thus, establishing intent and
knowledge, which precede the attribution of individual criminal responsibility.

944
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Conceptualizing intersectionality as an approach that reveals the use of SGBV as a
weapon of war should not distract from recognizing – using the same approach – the
individual gendered harms of SGBV, argued by another strand of feminism (e.g., Buss,
Copelon). A problem of the feminist discussion has been how to conceptualize
intersectionality to avoid the essentialization (read reduction) of gendered harms,
avoiding that the interlink of gender with other targeted identities during conflict does not
result in the overrepresentation of group harms at the cost of overshadowing individual
gendered harms. The discussion around intersectionality has been framed in terms of
representing either A (SGBV as a group harm) or B (SGBV as individual harms).
According to this study, the debate should be framed in terms of A and B.
The findings showed that, if rightly used, intersectionality can help to conceptualize both
the gendered harms of the group and those of individuals when SGBV is used as a weapon
of war to further perpetrators´ goals. The study provided examples explaining how the
contextualization of individual harms (using an intersectional approach) has been the
means to reveal the group harm, demonstrating the strategic use of SGBV. In RUF, the
Trial Chamber identified that SGBV amounted to an act of terror against the civilian
population by contextualizing the individual harms, of a sexual and non-sexual nature,
experienced by women and girls who were victims of rape, sexual slavery and forced
marriage. Likewise, in Al Hassan, the pre-trial judges identified the use of forced
marriage as a key tool to implement perpetrators’ goal of establishing a religious state by
mingling with the population, without losing sight of victims´ gendered experiences as a
result of those forced unions. In Ntaganda, the trial judges relied on its previous
contextualization of the individual experiences of girl soldiers, used as a guduria (a large
cooking pot meaning availability for sex), to conclude that SGBV was, not only a tool of
war during the attacks, but also virtually foreseeable within the armed group as a result
of perpetrators´ common plan to attack the target ethnic group.

7.5 LIMITATIONS
The study has, of course, limitations that should be addressed by future research. Given
the broad role of intersectionality as a method of interpretation, the findings of the
analysis are not representative of all the potential contributions that intersectionality can
make to ICL. Possibly, a bigger data sample would have identified more contributions.
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This considered, the consistency of the analytical categories revealed by the study is also
evidence that additional findings would have fitted the identified framework of analysis
addressed by intersectionality. This framework, consistent with IHRL, has conceptualized
intersectionality as a tool that, by focusing on the categories gender (as a social construct)
and discrimination, sheds light on aspects related to the causes, harms, and gravity of
SGBV, thereby, ensuring that justice is non-discriminatory, including on gender. The
investigation of intersectionality is far from ending with this study, and the consistency
of the findings indicates the need to develop a nuanced and practical framework.
Another limitation of the study concerns the lack of conceptualization of the individual
harms arising from SGBV (as unique, aggravated, and multi-faceted) as a result of
intersectional discrimination. This is an important aspect of the theoretical framework of
feminism and IHRL which is not captured by the findings of the empirical analysis. This
absence can be surprising considering the overarching goal of intersectionality to
understand individual experiences to provide victims with an effective remedy. One
reason for this absence is that the data sample, focused on judicial decisions, did not
address these traits of SGBV harms. Judicial decisions were extremely poor at addressing
individual experiences of harm. Reflecting seriously on individual harms in the study
would have required a different data sample, such as conducting interviews or analysing
transcripts. Yet, the fact that the findings have not addressed individuals´ unique and
multi-faceted experiences, is an absence that speaks for itself. It suggests that ICL judges
are not giving due attention to the individual experiences of harms dealing with SGBV.
What the findings of the study do not tell must be acknowledged as a gap in the current
applicability of intersectionality to ICL in the light of the theoretical framework.
Intersectional approaches in ICL are, when applied, improving manifold aspects of SGBV
interpretations but, so far, the approach is not yet being applied to address the individual
experiences of SGBV – as unique, gendered, and multifaceted – emerging from complex
discrimination. Future research should address this important gap where, it is suggested,
articulating intersectional approaches to elicit victim and witness evidence could be
beneficial. This improvement would be crucial to improving the narratives of SGBV that
are conveyed to judges, raising their awareness and sensitivity about individual
experiences, which is the key to recognizing individual harms.
Another reason for not having conceptualized the individual experiences of harms
resulting from SGBV in the findings is the purpose of the research, reflected in the
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methodology and, therefore, shaping the outcomes. The project was not predisposed to
analyse individual experiences. It pursued a humbler goal, although one that, it is hoped,
works in that direction. The project addressed the applicability and contributions of
intersectionality to ICL according to the current state of the jurisprudence. It researched
the validity of the analysis in the light of the theoretical framework and the benefits arising
thereof so that intersectionality can be developed. The fact that judicial decisions have
not sufficiently represented individual harms – the aim of the intersectional analysis – is
a token of existing gaps interpreting SGBV crimes, and of the limitations of this study,
that, in my view, require more intersectionality from both practitioners and academics.

7.6 POLICY RECOMMENDATIONS
Intersectionality is a practice-oriented methodology. The study demonstrates that this
approach can significantly improve the interpretation of SGBV crimes. Therefore, a
natural consequence of the findings is the need to address some policy recommendations
to the ICL judiciary, in charge of interpreting and applying the law. As noted, the findings
are not exhaustive about the potential contributions that intersectionality can make to the
field which, considering their relevance for the practice, require further investigation and
systematization to establish an operational framework. However, based on the findings,
the study can make some policy recommendations that should inform the legal analysis
of SGBV crimes from an intersectional perspective.

Table 7 Policy recommendations to inform the analysis of SGBV crimes from an
intersectional perspective.
1.

Consider SGBV a crime of gender discrimination ‘inextricably linked’ with other identities and
factors compounding discrimination in armed conflict.

2.

Establish linkages between the broader and the individual levels of analysis to provide a consistent
narrative of intersectional discrimination.

3.

Contextualize SGBV within the broader context to understand the dynamic and effects of
intersectional discrimination.

4.

Conceptualize the strategic use of SGBV underpinned by intersectional discrimination.

5.

Assess the gravity of SGBV considering the intersection of factors of discrimination.

6.

Assess the rationale of protection from the perspective of intersectional discrimination.
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7.

Avoid discrimination interpreting and applying the law, ensuring that the harms of those gravely
affected are represented.

8.

Raise awareness on SGBV as a crime of intersectional discrimination, in consistency with IHRL.

1. Consider SGBV a crime of gender discrimination ‘inextricably linked’ with other
identities and factors compounding discrimination in armed conflict.
ICL has often interpreted SGBV from a narrow approach overlooking its nature of gender
discrimination, therefore, misunderstanding its causes, harms, and gravity. The
interpretation of SGBV crimes should be consistent with an IHRL paradigm that
considers it a crime underpinned by gender discrimination, where gender – a social
construct – is ‘inextricably linked’ with other identities and factors that aggravate
discrimination. Accordingly, SGBV is underpinned by intersectional discrimination and,
to be efficient, its analysis must be intersectional. An intersectional analysis of SGBV
should consider as core analytical categories: gender (identities, norms), other interlinked
identities (discriminated against), the context of the armed conflict, and the cultural
impact (the social effects of SGBV). To understand the meaning of this complex
discrimination – and of SGBV – these categories should be analysed considering their
interlink with the armed conflict, their dynamics, and gendered effects, on individuals and
on groups. As the nature of discrimination is structural, an intersectional analysis should
be applied to all SGBV harms, from umbrella crimes (i.e., genocide, terrorism,
persecution) to individual crimes (rape, torture, forced marriage, sexual slavery, etc.).

2. Establish linkages between the broader and the individual levels of analysis to
provide a consistent narrative of intersectional discrimination.
ICL has often obscured intersectional discrimination underpinning SGBV and, as a result,
this crime has been examined in a vacuum, disconnected from its roots of gender
discrimination, and exacerbated in armed conflict. A coherent explanation of SGBV
requires contextualizing the structural nature of intersectional discrimination throughout
the analysis, explaining its role as part of the broader causes (and narrative) of the attack
and linking it with specific incidents of SGBV, that mirror this dynamic. Accordingly,
the dynamic of intersectional discrimination should be consistently reflected, like the
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continuum of violence that it is, at the different levels of the analysis. Instances where
intersectional discrimination should ‘surface’ include the contextual elements of the
crimes, the contextualization of SGBV crimes, their illustration with specific experiences,
and the attribution of criminal responsibility. For example, when persecution involves
patterns of SGBV, the dynamic of intersectional discrimination should be clarified from
the beginning: explaining how it informs the organizational policy of perpetrators, then,
its manifestation as part of the discriminatory intent of persecution – charged as
intersecting grounds and explaining their dynamic – and illustrating this dynamic pinned
down to specific stories.

3. Contextualize SGBV within the broader context to understand the dynamic and effects
of intersectional discrimination.
SGBV has often been considered a crime qualitatively different and disconnected from
the broader criminal campaign, which has led to misrepresent its nature and gravity in
armed conflict. Understanding SGBV requires contextualization, uncovering the way
gender interlinked with other factors of discrimination in armed conflict influences
perpetrators´ perceptions and determines the role of SGBV within the criminal campaign.
The contextualization of SGBV in armed conflict, to uncover its nature of intersectional
discrimination, should consider as techniques of an intersectional analysis:
-

Establishing linkages between SGBV and the broader criminal
context, demonstrating that SGBV is not disconnected from, but has a
nexus with the armed conflict that requires examination. These
linkages can be established from the evidence, identifying facts that
reveal the intersection of gender with other factors of discrimination
within the conflict, such as SGBV targeting the members of an identity
group, offensive utterances, the manner of perpetration, simultaneity
of SGBV with the attack, the public nature of SGBV, its large-scale
nature, etc.

-

Identifying the dynamic of intersectional discrimination arising from
the understanding of its interlink with the armed conflict. This
dynamic clarifies the functioning of complex discrimination, the lines
of force underpinning SGBV crimes. It explains the way gender norms
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(due to pre-existing inequality) influence perpetrators´ decision to
commit SGBV in armed conflict due to its gendered effects harming
the target group.
-

Identifying the effects of SGBV arising from the dynamics of
discrimination to uncover the meaning and nature of SGBV. Victims
experience violence in the way intended by perpetrators. Accordingly,
understanding the gendered effects of SGBV upon victims, their
families and communities reveals perpetrators´ broader goals and
intent when committing SGBV. The focus should always be placed on
the individual gendered effects of SGBV, considering how these
extend to families and communities. The legal analysis should
highlight how the group harms arising from SGBV stem from the
gravity of individual gendered harms.

4. Conceptualize the strategic use of SGBV, underpinned by intersectional
discrimination.
Due to preconceptions, even if the evidence has revealed that SGBV was inherent,
inseparable, from the attack, on occasions, ICL has considered that this crime fell
‘outside’ perpetrators´ common plan, thereby making it impossible to establish
perpetrators’

intent

and

criminal

responsibility.

Through

contextualization,

intersectionality can clarify when the nature of SGBV is inherent, strategic, to carry out
an attack and, for this reason, it must be considered part of the common plan. This insight
is a good evidential basis to infer that SGBV was intended by perpetrators or that
superiors knew or must have known about its perpetration, helping to establish their
criminal responsibility. To prove this fact, the analysis of SGBV should consider its
(previous) contextualization as a crime of intersectional discrimination, recalling the
linkages, dynamics, and effects of SGBV upon individuals and the group, revealing its
intertwining with the attack, hence, perpetrators´ knowledge and intent. Additionally, the
use of SGBV to further criminal goals should be considered, due to its discriminatory
motivation, a gravity/aggravating factor for sentencing purposes.
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5. Assess the gravity of SGBV considering the intersection of factors of discrimination
A narrow approach in ICL (excluding gender) has often misrepresented the gravity of
SGBV as a gendered crime, whose social nature, per se, intersects with other factors that
aggravate its discriminatory nature and effects. ICL´s gravity assessment of SGBV must
consider the way intersecting factors – gender, other targeted identities at risk, the armed
conflict, culture – aggravate victims´ experiences of violence. The jurisprudence has
demonstrated that an intersectional assessment of the gravity is necessary to reveal both
mental and material aspects of SGBV. For instance, an intersectional lens has allowed the
identification of the specific criminal intent of SGBV as an act of genocide (Akayesu,
Karemera), of torture (Kvocka, Kunarac), or of terrorism (RUF, Taylor). Also, an
intersectional assessment of the gravity has helped to establish the coercive circumstances
of rape (Kunarac), the similar gravity of SGBV to other inhumane acts (AFRC), and the
severity of pain of sexual torture (Celebici). Likewise, an intersectional gravity
assessment should be applicable to clarify other elements, like the ‘comparable gravity’
of SGBV, in situations where it has been misunderstood, for instance, dealing with men´s
castration (Muthaura) or forced nudity (Bemba).

6. Assess the rationale of protection from the perspective of intersectional
discrimination.
Faced with new situations, ICL has failed to protect from SGBV due to difficulty
ascertaining whether the principle of legality would allow such interpretation. Yet, ICL´s
rationale of protection should be underpinned by an intersectional perspective because
this approach uncovers the nature and gravity of SGBV which are decisive to establish
international jurisdiction. For instance, an intersectional lens has clarified that the
rationale of humanitarian law is to protect ‘girl soldiers’ from rape and sexual slavery
within armed groups. Considering these identities – child, female, soldier – helped ICC
judges to understand that the rationale of the law of armed conflict is to protect girls, not
depending on their civilian/combatant status, but due to their youth and to the gendered
nature of crimes such as rape and sexual slavery that are considered jus cogens.945 Also,
an intersectional lens has revealed the ‘similar gravity’ of forced marriage to other
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inhumane acts. The SCSL considered the interlink of gender, age, health, the armed
conflict, and cultural impact of being a ‘bush wife’, concluding that ICL must protect
women and girls due to the gravity of these experiences.946

7. Avoid discrimination interpreting and applying the law, ensuring that the harms of
those gravely affected are represented.
ICL´s narrow approach has precluded understanding SGBV as a crime of gender
discrimination, thus, leading to discriminatory effects for victims based on their gender
identity. This situation violates article 21(3) of the Rome Statute that requires nondiscrimination in the interpretation and application of the law. Intersectionality clarifies
the way discrimination (including on gender and other grounds) underpins SGBV and
impacts the harms. Therefore, it helps to interpret and to apply the law without
discrimination by identifying those identities (including gender) most hardly affected,
ensuring that their harms are not excluded from the legal examination, which would be
discriminatory in access to justice. The approach promotes non-discriminatory
interpretations in multiple ways that ICL should consider:
-

Intersectionality clarifies the discriminatory nature of SGBV, helping
to identify which gendered harms, due to their gravity, must be
represented in the charges to avoid discrimination. The nature of
SGBV often makes evidence particularly difficult to obtain (no
witnesses, low reporting, stigma). To avoid leaving gross SGBV
violations unexamined – which is discriminatory on gender – judges
should allow introducing new evidence of SGBV (amending the
indictment) at a late stage, while ensuring respect for the rights of the
accused. The practice has shown that, sometimes, examining gross
SGBV harms was only possible by introducing new evidence at a late
stage and, had this not been permitted, it would have discriminated
against victims due to their gender.947

-

Intersectionality reveals the dynamics of discrimination clarifying
situations in which gender is so interlinked, so inherent to an attack

946
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that it must be considered, for instance, i) part of the common plan
hence intended by perpetrators, ii) known by superiors, or iii) so
tolerated that it must be virtually foreseeable. This insight matters to
avoid misunderstanding SGBV as qualitatively different and
disconnected from the attack, making it impossible to link it to
perpetrators.
-

Intersectionality acknowledges gender as a social construction.
Therefore, it recognizes gender as a fluid, non-binary, category in ICL,
clarifying that SGBV not only affects heterosexual women, but also
men and LGBTIQ people in armed conflict.

8. Raise awareness on SGBV as a crime of intersectional discrimination, in consistency
with IHRL.
Misunderstanding gender as a social construction, intersecting with other factors, explains
failures interpreting and prosecuting SGBV crimes. An efficient analysis should interpret
SGBV as a crime of gender discrimination – intersecting with other grounds in armed
conflict. ICL should follow the example of IHRL which considers SGBV a crime of
gender discrimination ‘inextricably linked’ – intersecting – with other grounds that make
the harms specific and aggravated.948 This interpretation should not raise concerns about
infringing the principle of legality. Intersectionality is not an external standard directly
transposed into ICL, but a tool to contextualize violence from the perspectives of
discrimination against identity – including on gender. These categories are not new to
ICL, but inherent to it, recognized by the Rome Statute, and considered customary norms
(i.e., the prohibition of discrimination and of gender-based violence). By clarifying the
nature of SGBV and gender discrimination, intersectionality strengthens the application
of the law, enabling interpretations of SGBV that respect customary values and are
consistent with IHRL.

948
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7.7 FINAL THOUGHTS
The thesis demonstrates that intersectionality, an approach based on the categories gender
identity and discrimination, is applicable to ICL and can bring many significant
contributions to the legal analysis of SGBV crimes. For this reason, it argues that
intersectionality should be applied to ICL as an interpretative tool that enhances the
analysis of SGBV. The insight of the analysis leads me to consider two ultimate reasons
why ICL should incorporate this approach: improving the efficiency of SGBV
interpretations and respecting customary values that prohibit gender-based violence and
discrimination.
First, intersectionality, an investigation of the way gender (a social construct) is
inextricably linked to other identities and factors of discrimination, enhances the
efficiency of SGBV interpretations in manifold ways that remain obscured by a narrow
approach (prevalent in ICL), that overlooks gender. Intersectionality unpacks the causes,
harms, and the gravity of SGBV, thereby, identifying and substantiating aspects
concerning both the actus reus and mens rea of the criminal conducts and modes of
liability. Interestingly, this is done by shifting the focus of attention to victims.
Intersectionality suggests a sociological, bottom-up perspective where the key to tackle
SGBV is understanding the gendered meaning of victims´ experiences, from which basis,
one can infer the nature of the harms and perpetrators´ perceptions and intent. Yet,
intersectionality´s prioritization of victims´ experiences does not divert ICL from its
overarching goal of punishing the perpetrators of international crimes. Quite the opposite
applies. By elevating victims´ status in ICL, intersectionality triggers the understanding
of SGBV improving the efficiency of interpretations – this affects the quality of justice
both for victims and perpetrators.
Second, intersectionality suggests understanding the evidence of SGBV from the
perspectives of gender identity and discrimination. It posits a previous understanding of
the dynamic of complex discrimination – including on gender – in armed conflict that
allows interpreting the law in full respect of customary values such as the prohibitions of
gender-based violence and discrimination. The application of intersectionality in ICL
should be considered, rather than a threat to the principle of legality, a hermeneutic tool
that promotes interpreting and applying the law operationalizing these customary values.
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Now, what are the implications for ICL of interpreting the law from this substratum of
gender sensitivity and non-discrimination? How does intersectionality alter ICL? A
serious application of intersectionality throws ICL into a different paradigm. This shift
implies interpreting international crimes from their root causes of structural
discrimination, not just as acts of one individual perpetrator. Therefore, adopting
intersectionality implies tackling individuals´ experiences interconnected with their
previous – human rights – violations, which are both the cause and consequence of the
aggravating effects of SGBV in armed conflict. Yet, it remains critical to consider that,
while intersectionality brings consistency with IHRL into ICL, this is not done by analogy
interpreting SGBV conducts. On the contrary, it is done as the natural consequence of
operationalizing in ICL the customary values that prohibit gender-based violence and
discrimination as the lens from which SGBV should be interpreted and applied.
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APPENDIX 1 List of cases analysed, with key facts and findings

ICTY cases
Rape as an act
of torture

Anto Furundzija
(IT-95-17/1)
TJ 1998, AJ
2000

Key issues
• Crimes committed in the context of
the armed conflict in the Former
Yugoslavia, mostly in 1992-1993, in
Bosnia and Herzegovina (BiH).
• The parties to the conflict opposed
the Serb army against Bosnian
Muslim and Bosnian Croats and, on
occasions, the Croatian armed forces
against Bosnian Serbs (Furundzija;
Celebici).
• SGBV in detention facilities, mainly
in concentration camps where
civilians lived in inhumane
conditions and SGBV coexisted with
other crimes.

•
•

•
•

Zdravko Mucić,
Hazim Delić,
Esad Landžo &
Zejnil Delalić
(“ČELEBIĆI
Camp” IT-96-21)
TJ 1998, AJ 2001

•

•

Context: crimes of the Croatian
armed forces against the Bosnian
Muslims in Vitez (BiH).
SGBV in detention: sexual
torture of Witness A, a Bosnian
Muslim woman during
interrogation.
Accused: commander of the
Jokers (unit of the Croatian
Defence Council).
Conviction by the Trial
Chamber: for aiding and abetting
torture, outrages upon personal
dignity, including rape.
Sentenced to 10 years.
Context: crimes of the Bosnian
Muslim and Bosnian Croat
armed forces against Bosnian
Serbs in Konjic municipality
(BiH).
SGBV in detention:
o rape as torture of Ms.
Ćećez and Ms. Antić;
o SGBV against men in
detention involving great
pain or suffering not
examined as such

Approach
• Intersectional approach
to SGBV against women
and girls (not men) only
in a first set of cases
1998-2002.
• Intersectional
approaches appreciated
regarding: i) the
engendering of torture,
considering gender (and
other grounds)
prohibited purposes of
this crime; ii) SGBV as a
tool to perpetuate the
attack against the
civilian population.
• No consolidation of
intersectionality. A
narrow approach to
SGBV against women
and men focused on
ethnicity prevailed.
• Intersectional:
description of the
dynamic of sexual
torture reflecting gender
discrimination
interlinked with the
ethnic conflict.

•

Intersectional:
SGBV inflicted to
humiliate/intimidate
due to ethnicity in
the context of armed
conflict and aiming
to discriminate on
the basis of gender
discrimination as
prohibited grounds
of torture (against
women).
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•
•

Dragoljub
Kunarac,
Radomir Kovač
and Zoran
Vukovic
(“FOČA” IT-9623 and 23/1) TJ
2001; AJ 2002

•
•

•

•

•
Miroslav
Kvočka,
Dragoljub Prcać,
Milojica Kos,
Mlađo Radić &
Zoran Žigić
(“Omarska,
Keraterm &
Trnopolje
Camps” IT-9830/1) TJ 2001;
AJ 2005

•

•

(fellatio considered an
inhumane act, and the
burning of genitals great
suffering or serious
injury).
Accused: commanders (Mucić,
Delić, and Delalić) and guard
(Landžo).
Convictions: torture (including
rape), wilfully causing great
suffering or injury, unlawful
confinement of civilians, wilful
killings, inhumane treatment (as
grave breaches of the Geneva
Conventions). Delalić found not
guilty.
Context: attacks by the Serb
army towards Bosnian Muslims
and Croats, in Foča (BiH).
SGBV in detention: thematic
prosecution of SGBV against
Bosnian Muslim women and
girls in houses, apartments,
motels and detention centres.
Accused:
Kunarac (commander of a unit of
the Bosnian Serb army, VRS),
Kovač (subcommander of the
military policy of the VRS), and
Zoran Vukovic (subcommander
of the military police, VRS).
Convictions: crimes against
humanity (CAH) of torture, rape,
and enslavement; war crimes
(WC) of outrages upon personal
dignity.
Context: persecution of Bosnian
Muslim, Croats and other nonSerbs by the Bosnian-Serb
authorities in Prijedor, taking
them to three concentration
camps, where the crimes were
committed.
SGBV in detention: widespread
and systematic attacks against
women and girls, taken from
their rooms at night.
Accused: Kvočka (deputy
commander) Prcać (deputy
commander), Kos (shift
commander), Radić (shift
commander) and Žigić (civilian).

•

•

•

•

Narrow approach to
violence against
men: neither charged
nor examined
concerning SGBV.

Intersectional: Muslim
women specifically
targeted to ‘perpetuate’
the attack upon the
Muslim civilian
population.
Inconsistency, narrow
approaches introduced:
sometimes, SGBV
attributed (only) to the
ethnic identity of
victims.

Intersectional
o Rape and other
forms of SGBV
committed only
against non-Serb
female
detainees, were
recognized as
discriminatory
on multiple
levels.
o Persecution
(including acts
of SGBV) on
political, racial
or religious
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•

Radoslav
Brdanin
(IT-99-36) TJ
2004, AJ 2007

•

•

•
•

Mile Mrksic et al
(Vukovar
Hospital)
(IT-95-13/1) TJ,
2007; AJ, 2009

•
•

•
•

grounds (AJ
para 459).

Convictions: CAH of persecution
(rape and sexual assault, torture,
murder, beatings, harassment,
humiliation, psychological abuse
and confinement); WC: outrages,
cruel treatment, murder, torture.
The Appeals Chamber reversed
Kvocka´s conviction of rape and
sexual assault as acts of
persecution, and of murder; and
Zigic´s responsibility for
persecution, murder and torture.

Context: attacks by the Bosnian Serb
forces against non-combatants
Bosnian Muslim or Bosnian Croats,
in Krajina municipalities.
SGBV:
o widespread and systematic in
detention camps in Omarska,
Trnopolje and Keraterm.
o Rape charged as torture
(inconsistent approach: the
same incident was not
charged as torture in Stakic,
below).
Accused: President of the ARK
Crisis Staff
Conviction: aiding and abetting for
crimes persecution, including torture,
sexual assaults, deportation, and
inhumane acts (as CAH); wanton
destruction (as WC) and wilful
killing and torture (as grave
breaches). The AC reversed the
convictions for torture (including
SGBV) and wanton destruction,
reducing the sentence to 30 years.
Context: assault of the Serb forces on
Vukovar, expelling Croats and nonSerbs.
SGBV: one incident of sexual assault
and one witness considered nonindependent. The Trial Chamber
(TC) found no evidence of SGBV,
but it did of torture. Decision not
appealed.
Accused: Mrkšić (colonel and
commander), Radić (commander),
and Šljivančanin (guard).
Convictions: torture, cruel treatment
(as war crimes). Radić found not
guilty.

•

The TC identified
intersectional
discrimination stressing
that SGBV was
discriminatory against
Bosnian Muslim women.
Problematically, the
Chamber did not explain
the intersection of
discrimination, drawing
from previous cases.

•

Narrow approach. Lack
of contextualization or
gender analysis.
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Blagoje Simić,
Miroslav Tadić,
Simo Zarić
(“Bosanski
Šamac IT-95-9”)
TJ 2003, AJ 2006

•

•

•

•

Stakic
(IT-97-24) TJ
2003, AJ 2006

•

•

•
•

Mićo Stanišić &
Stojan Župljanin
(IT-08-91) TJ
2013, AJ 2016

•

•

Context: attack against the Bosnian
•
Muslim and Croat civilian population
in Bosanski Šamac and Odzak, from
1991 to 1993.
SGBV against men in detention:
uncharged but brought but as
evidence to support charges of:
torture against men (as an act of
persecution, including rape with an
object and forced fellatio).
Accused: Simić (civilian, president of
the Serb Crisis Staff), Tadić
(commander), Zarić (assistant
commander).
Convictions: aiding and abetting
persecution-based beatings, torture,
forced labor, confinement,
deportation and forcible transfer,
forced transfer, cruel and inhumane
treatment (as CAH). The AC
reversed Simić ´s conviction of
torture for insufficient evidence.
Context: crimes against the Bosnian
•
Muslim and Croat civilian population
in Prijedor municipality (BiH),1992,
forcibly transferred to detention
camps.
SGBV:
o in Omarska, Keraterm and
Trnopolje, referred to in
charges of genocide and
persecution (including rapes
and sexual assaults).
o The rapes of Witness Q were
not charged as torture,
despite judicial emphasis on
the severity of the pain.
Accused: President of the Prijedor
Crisis staff.
Convictions: persecution (including
rape and sexual assault, destruction,
deportation, murder and torture) and
murder as a WC.
Context: joint criminal enterprise
•
from positions of power to remove
non-Bosnian Serbs through the
perpetration of crimes to create a
Serb State, in 1992.
SGBV: forced fellatio and forced
intercourse referred to as SGBV (not
as rape) and considered acts of
torture.

Narrow approach:
torture (including
through SGBV against
male) considered
discriminatory on ethnic
grounds. No gender
analysis of SGBV.

Narrow: the trial judges
stressed the
discriminatory nature of
rape in detention but did
not explain its nature.
Intersectional
discrimination not
identified (despite
evidence revealing its
existence).

Narrow approach: no
gender analysis of
SGBV against men and
women; SGBV
considered torture and
discriminatory on ethnic
grounds.
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•
•

Duško Tadić
(“Prijedor” IT94-1) TJ 1997,
AJ 1999

•

•

•
•

ICTR cases
SGBV as an
act of genocide

Jean-Paul
Akayesu (ICTR96-4) TJ 1998,
AJ 2001

Accused: Staniši (Minister of Internal
Affairs), Župljanin (Chief of Security
Services).
Conviction: persecutions,
extermination, murder, torture,
inhumane acts, deportation and
inhumane acts (as CAH); murder,
torture and cruel treatment (as WC).
Context: attack on the Bosnian
Muslims and Croats of Prijedor by
the Bosnian Serb forces, 1992.
Prisoners taken to the Omarska,
Keraterm and Trnopolje camps.
SGBV against male detainees: forced
fellatio (not charged as rape but as an
inhumane act) and castration
(charged as torture, not as SGBV).
Accused: President of the Local
Board of the Serb Democratic Party
in Kozarac.
Conviction: wilful killing, torture or
inhumane treatment, wilfully causing
great suffering or injury (as grave
breaches).

Key issues
• Internal armed conflict in Rwanda,
1994. Campaign of ethnic violence
carried out by the Hutu Government
(MRND party, using the Interahamwe
militia) against the Tutsi and moderate
Hutu ethnic groups.
• Widespread and systematic crimes,
showing an intent to destroy the ethnic
group.
• Large scale and exacerbated SGBV
taking place simultaneously to the
ethnic violence.
• SGBV:
o Amended indictment once the
trial had begun, introducing
charges of SGBV, including
causing serious bodily or
mental harm as an act of
genocide.
o First conviction for rape and
SGBV as acts of genocide.
o Definition of rape and SGBV.
o Contextualisation of SGBV in
light of the broader campaign,

•

Narrow approach: acts
of SGBV against men
lacking in a gender
analysis. Ethnic identity
emphasized.

Approach
• Intersectional approach
to interpret SGBV as an
act of ethnic genocide
only at the beginning
(Akayesu, TJ 1998) and
towards the end
(Karemera, TJ 2012) of
its mandate. In between,
adoption of a narrow
approach focused on
ethnicity.
•

Intersectional approach:
SGBV against Tutsi
women considered an
integral part of the
process to destroy the
Tutsi ethnic group.
However, overemphasis
on the ethnic (group)
harm over the individual
gendered harms of
women and girls.
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•
•

Rutaganda,
(ICTR-96-3) TJ
1999, AJ 2003

•

•
•

Juvénal
Kajelijeli
(ICTR-98-44)
TJ 2003, AJ
2005

•

•
•

Sylvestre
Gacumbitsi
(ICTR-2001-64)
TJ 2004, AJ
2006

•

allowed inferring its nature as
an act of genocide.
Accused: bourgmestre of Taba. Failure
to maintain public order.
Conviction of ordering, committing or
aiding and abetting genocide,
incitement of genocide; the CAH of
extermination, murder, torture, rape
and other inhumane acts; and the war
crimes. Sentenced to life imprisonment.
SGBV:
o Evidence of SGBV emerged
during trial; the prosecutor
decided (contrary to Akayesu)
not to request to amend the
indictment to charge SGBV,
left unexamined.
Accused: High-ranking official; vicepresident of the National Committee of
the Interahamwe.
Conviction (ordering, committing or
aiding and abetting) genocide; CAH of
extermination. Sentence: life
imprisonment.
SGBV
o Abundant witness evidence
demonstrating the gendered
nature of ethnic violence.
o Recognition of SGBV taking
place as ‘part of’ the genocide
and of the attack against the
civilian population, but
absence of gender analysis.
o The trial majority overlooked
gender, refusing to examine the
responsibility of the accused
for SGBV as acts of genocide.
Accused: bourgmestre of Mukingo.
Failure to prevent and halt the crimes
of the Interahamwe.
Conviction: genocide and incitement to
genocide; extermination as a CAH. The
trial majority found that rape and
SGBV were committed but did not find
evidence to convict the accused. The
findings on SGBV were not appealed.
SGBV:
o Abundant evidence of the
gendered nature of ethnic
violence overlooked. No
gender analysis of SGBV.
o Rape of TAS: the TC attributed
it to the identity of her

•

Narrow approach. The
lack of a gender analysis
precluded charging
SGBV and its judicial
examination.

•

Narrow approach by the
trial majority.
Intersectional approach:
Dissenting opinion of
Judge Ramaroson carried
out a gender analysis of
the crimes, reaching a
different conclusion,
namely, finding the
accused responsible for
SGBV as a component of
the process to destroy
and as part of the
widespread and
systematic attack.

•

•

Narrow approach:
overemphasis on
ethnicity when
interpreting the rapes
committed against Tutsi
women and girls.
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•
•

Emmanuel
Rukundo
(ICTR-2001-70)
TJ 2009, AJ
2010

•

•
•

Ferdinand
Nahimana,
Jean-Bosco
Barayagwiza,
Hassan Ngeze
(Media case)
(ICTR, 15/11)
TJ 2003, AJ
2007

•

•
•
•

husband, disregarding the
individual harm of the victim.
Accused: bourgmestre of Rusumo.
Failure to maintain public order.
Conviction (planning, ordering, aiding
and abetting): genocide including for
acts of killing and causing serious
bodily and mental harm, and the CAH
of murder, rape and extermination.
SGBV:
o One sexual assault against
CCH, a young Tutsi girl.
o Inconsistent approaches
between the trial and appeals
chamber led to different
outcomes in adjudication.
Accused: military chaplain of the
Rwandan Armed Forces (RAF).
Conviction: (committing) genocide by
killing and causing serious bodily
harm, and for the CAH of murder and
extermination. The AC overturned the
conviction of the sexual assault as an
act of genocide.

SGBV: Tutsi women conveyed as
seductive enemy agents through the
media (Kangura newspaper and RLTM
radio).
No gender analysis of genocide.
Accused: senior officials of the MRSD
and CDR political parties, with highranking responsibilities in the media.
Convictions: conspiracy to commit
genocide, genocide, direct and public
incitement to genocide, CAH of
persecution and extermination. The AC
found that evidence prior to 1994 (e.g.,
The Ten Commandments) could not be
used to substantiate the instigation of
persecution.

•
•

•

•

•

•

•

Inconsistent approaches.
Intersectional approach:
the sexual assault was
considered an act of
ethnic genocide by the
Trial Chamber and by
Judge Pocar´s partially
dissenting opinion (from
the appeals majority).
Excellent partially
dissenting opinion of
Judge Pocar
contextualising SGBV in
an intersectional way as
part of the genocide.
Narrow approach: the
sexual assault was
considered a
qualitatively different
and opportunistic act (not
genocidal) by the appeals
majority.
Intersectional analysis:
the Trial Chamber
explained the
sexualization of ethnic
violence through the
media, conveying an
image of Tutsi women as
the enemy.
An intersectional
approach was used to
substantiate the narrative
of persecution, but not of
genocide.
Intersectional approach
to persecution: charged
on ethnic, political and
economic grounds, not
on gender grounds
(misrecognized by the
ICTR Statute). However,
the judges introduced a
gender narrative in the
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Mikaeli
Muhimana
ICTR-95-1B
(TJ 2005, AJ
2007)

•

•
•
•

Édourad
Karemera,
Mathieu
Ngirumpatse,
Joseph
Nzirorera
(ICTR-98-44)
TJ 2012, AJ
2014

•

•

•

•

•

•
Eliezer
Niyitegeka,
ICTR-96-14,

•
•

SGBV: abundant evidence (including
utterances and deeds) of its link with
ethnic violence, but the Trial Chamber
missed the opportunity to adopt an
intersectional analysis. Rape
considered a humiliating act (but not
requalified). Humiliation through rape
an aggravating factor.
Charges and findings include SGBV as
an act of genocide and as a CAH.
Accused: former conseiller of Gishyita
in Kibuye prefecture.
Conviction: genocide, rape and murder
as CAH. Life sentence.

•

Joint Criminal Enterprise (JCE) of the
•
accused to destroy the Tutsi, including
through SGBV, considered a
foreseeable consequence.
SGBV:
o patterns of large-scale SGBV
against Tutsi women, showing
an exacerbation of gender,
simultaneous to other crimes
against the Tutsi group,
accompanied with utterances.
o SGBV considered a natural and
foreseeable consequence of the •
JCE to destroy the Tutsi ethnic
group (extended JCE).
The accused participated in meetings
deciding policies of Hutu power and
addressed the audience to continue to
kill and destroy the Tutsi ethnic group.
Accused: leaders of the executive.
Karemera (Minister of the interior),
Ngirumpatse (President of the MRND),
Nzirorera (senior official).
Convictions (joint liability, aiding and
abetting, superior responsibility):
genocide, incitement to genocide,
complicity with genocide; the CAH of
rape, extermination; serious violations
of common article 3 (killing, violence
to health and well-being).
Superior responsibility for rape and
SGBV.
Use of the media and propaganda
•
(RLTM) to incite massacres against the
Tutsi
SGBV:

substantiation of
persecution.
Narrow: the victims were
raped because of their
Tutsi ethnicity.

Intersectional approach
to articulate:
o the perpetration
of serious bodily
and mental harm
as an act of
genocide, and
o the attack against
the civilian
population,
especially the
element ‘attack’.
Confirmed by the
Appeals Chamber using
an intersectional
language: ‘rapes and
sexual assaults were
intricately linked to the
killing of members of the
Tutsi ethnic group.’

Intersectional approach
to assess certain
incidents of genocide
(rape and male sexual
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o

(TJ 2003, AJ
2004)

•
•

Pauline
Nyiramasuhuko
and Arsène
Shalom
Ntahobali
(ICTR-97-21)
TJ 2011, AJ
2015

•

•
•

The prosecutor alleged that
rape and SGBV were an
integral part of the genocidal
policy.
o Male castration and
decapitation of Kabanda (an
elder) considered SGBV as
other inhumane act, that caused
mental suffering to Tutsi
civilians and to the dignity of
the Tutsi as a whole. The
judges deduced the nature of
SGBV by looking at its effects.
Accused: Minister of information; in
charge of the mass media. He
encouraged others with his example.
Convictions: genocide (killing and
causing serious bodily harm),
conspiring to genocide; public
incitement to genocide; CAH of
murder, extermination and other
inhumane acts castration. Life
imprisonment.
SGBV:
o Very widespread against Tutsi
women.
o The accused ordered the rape
of Tutsi women and girls,
evidencing the interlink of
gender-based violence and
ethnicity.
o These incidents were not
contextualised in the
indictment.
o Charged: SGBV charged as a
CAH and the WC of outrages,
but not as an act of genocide.
o The trial judges refused
considering evidence of the
rapes to enter conviction for
genocide due to a lack of
sufficient notice.
Accused: Minister of Women´s Affairs.
Prominent politician in Butare.
Convictions: genocide and conspiracy
to genocide; CAH of extermination,
rape, persecution, and the WC of
outrages (through rape) and serious
violations of common article 3
(violence to life, health and wellbeing). The AC reversed the conviction
of persecution.

mutilation) and other
inhumane acts
(decapitation and male
sexual mutilation).

•

Narrow approach: the
lack of gender analysis
resulted in SGBV not
being charged and
examined as an act of
genocide.
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SCSL cases

Key issues
Internal armed conflict between the
Government of Sierra Leone and non-state
armed groups, 1996-2000.

Approach
Progressive evolution from a
narrow to an intersectional
analysis of the violence.

Prosecutor v
Moinina
Fofana and
Allieu
Kondewa
CDF (Central
Defence
Forces)
(SCSL-04-14)
TJ 2007, AJ
2008
Prosecutor v
Alex Tamba
Brima,
Ibrahim Bazzi
Kamara and
Santigie
Borbor Kanu
AFRC (Armed
Forces
Revolutionary
Council)
(SCSL-200416)
TJ 2007, AJ
2008
Prosecutor v.
Issa Hassan
Sesay, Morris
Kallon,
Augustine
Gbao
RUF
(Revolutionary
United Front)
(SCSL-04-15)
TJ 2009, AJ
2009

•

The TC refused the prosecutor´s
request to amend the indictment to
introduce charges of SGBV.
SGBV unexamined.

•

Narrow: lack of gender
analysis. SGBV not
analysed.

The prosecutor´s intersectional
approach alleging that SGBV was a
central part of the campaign to terrorise
the civilian population was dismissed
by the TC.
Forced marriage was recognized by the
AC as an autonomous crime fitting the
category other inhumane act as a CAH
(following the arguments of Judge
Doherty´s partially dissenting opinion
from the trial majority).
Convictions of SGBV as the WC of
outrages and rape as a CAH.

•

Narrow approach to
interpret SGBV in
relation to the terrorist
campaign. SGBV
considered opportunistic.
Intersectional approach
to establish the ‘similar
gravity’ of forced
marriage (Dissenting
Opinion of Judge
Doherty, confirmed by
the Appeals Chamber).

•

Prosecutor v.
Charles
Ghankay
Taylor
(SCSL-200301)

•

The Prosecutor adopted an
intersectional approach: SGBV was
considered a tool to terrorise the
civilian population. This time, the
allegation was accepted by the Trial
Chamber (the same members that had
rejected to examine SGBV in CDF).
Looking at the gendered effects upon
communities and expert witnesses was
critical to infer that, through SGBV,
perpetrators intended to terrorize.
Convictions of SGBV: rape, forced
marriage, sexual slavery and outrages
as acts of terrorism (war crimes).
The prosecutor followed a similar
strategy as in the RUF case.
The TC adopted an intersectional
approach similar to RUF to examine
SGBV as an act of terror (the same
composition of the chamber that had

SGBV as an
act of
terrorism

•

•

•

•

•

•

•

•

•

•

•

Intersectional approach
to interpret SGBV crimes
in light of the broader
terrorist campaign.
Intersectional approach
throughout the analysis,
from the Applicable Law
to the Sentencing
Judgment.

Intersectional approach,
along the lines of RUF.
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TJ 2012, AJ
2013.
ICC

previously rejected an intersectional
approach in AFRC).
Key issues

Approach

SGBV against
girl soldiers
Thomas
Lubanga Dyilo
(ICC-01/0401/06) TJ 2012,
AJ 2014; Order
for reparations
TJ 2012, AJ
2015

•
•

•

•
•

Germain
Katanga (ICC01/04-01/07)
TJ 2014

•

•

•
•

Mathieu
Ngudjolo Chui

•

Situation in the DRC
Focused trial: enlistment, conscripting
•
and using children in hostilities.
SGBV not charged despite abundant
evidence. The TC did not address the
question whether girl soldiers can be
protected from SGBV.
The Trial Chamber rejected the request •
to amend the charges during trial to
introduce evidence of SGBV (Judge
Odio Benito dissenting).
Accused: Commander in Chief of the
FPLC.
Conviction of committing, as a coperpetrator the WCs enlisting, recruiting
and using children in hostilities.
Attack on Bogoro (DRC) by the
•
FRPI/FNI militia, on 24 February 2003,
as part of a common plan against Hema
civilians, presumed sided with the UPC
armed group. Perpetrators were seeking
control over Bunia.
SGBV:
o women and girls raped and
abducted to become ‘wives’
and sexual slaves. Examination
of rape and sexual slavery as
WC and CAH.
o Rape and sexual slavery found
to be inherent to the attack but
not part of the common plan,
precluding to establish linkage
evidence with the accused.
Accused: military leader of the FRPI,
predominantly Ngiti.
Conviction (accessory) of the CAH of
murder and the WC of murder, directing
attack against the civilian population,
destroying property and pillaging.
Sentenced to 12 years. Appeal
discontinued by the parties.
SGBV: confirmed by PTC as part of the •
Katanga case; then the Ngudjolo case
was severed from Katanga.

Narrow approach: lack
of gender analysis
precluded the
investigation and timely
charging of SGBV, left
unexamined.
Intersectional approach
in the dissenting
opinion of Judge Odio
Benito: need to examine
SGBV against girl
soldiers due to the
combined effects of age
and gender
compounding specific
experiences of violence.
Narrow: rape because
the victims were Hema.
The TC did not unpack
the role of SGBV as
part of the attack,
obscuring the
intersection of ethnicity
and gender, despite
abundant evidence.

Narrow: lack of gender
analysis of crimes
committed against
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ICC-01/0401/07, TJ 2012,
AJ 2015

SGBV against
girl soldiers
and as an act
of persecution
Bosco
Ntaganda
(ICC-01/0402/06)
TJ 2019, AJ
2021

•

The Chamber found no evidence of his
leadership during the Bogoro attack,
therefore precluding to link the accused
with the crimes against children.
Confirmed on appeal.

•

Conflict in Ituri, 2002-2003. The
common plan included the targeting of
the civilian Hema population
SGBV:
o Patterns of rape during the
attacks against the Lendu, and
abduction of women and girls
to be wives and sexually
enslaved within the militia.
o Gender analysis of SGBV
during the attack and within the
armed group.
o The ICC established its
jurisdiction for the crimes of
sexual slavery and rape against
girl soldiers (as crimes of jus
cogens regardless of the status
of girl soldiers). SGBV against
girl soldiers addressed as
specific charges of SGBV.
o SGBV against girl soldiers
considered ‘virtually
foreseeable’ as part of the
common plan.
Accused: Commander of the
UPC/FPLC.
Conviction:
o Entered for18 counts of WCs
and CAH. Considered a direct
perpetrator of murder as a CAH
and as a WC and of
persecution. Considered an
indirect perpetrator of other
crimes, including rape and
sexual slavery as WC and
CAH.
Sentence: SGBV aggravated by the
‘complex’ nature of discrimination and
for using SGBV as a tool to achieve the
common plan. 30 years of
imprisonment.
Order on reparations 2021: collective
reparations with individualised
components, prioritizing child soldiers,

•

•
•

•

•

children, and women
and girls in particular.

•

•

Intersectional: SGBV
considered a tool to
attack the Lendu ethnic
group. Using children
in hostilities and SGBV
against girl soldiers
were considered an
integral component of
the functioning of the
armed group, virtually
foreseeable as a result
of the implementation
of the common plan.
Narrow: persecution
only examined on
ethnic grounds
overlooking the
gendered component of
the attack (and its
gendered
consequences).
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victims of rape and sexual slavery, and
children born of those crimes.

Dominic
Ongwen
(ICC-02/0401/15)
TJ verdict
2020, sentence
2021

•

•

•

•

•

Alfred Yekatom
and PatriceEdouard
Ngaïssona
(ICC-01-14/0118-282) CoC
2019

•

•
•
•

Situation in Uganda
Armed conflict between the LRA and
the Ugandan government. LRA attacks
in camps against internally displaced
people (IDP) perceived as government
supporters, in 2003-2005.
SGBV:
o Widespread and systematic in
the attacks and within the LRA
armed group (forced marriage,
sexual slavery, forced labour,
rape).
o Recognition of a policy (the
institutionalization) of SGBV
within the LRA.
o Improved gender analysis and
sensitivity to victims´
experiences of harms.
Accused: Commander of the Sinia
brigade, a faction of the LRA (himself
recruited as a child soldier into the
LRA).
Convictions (as a direct perpetrator and
indirect perpetrator):
o 61 counts of WC and CAH.
o Convictions of SGBV: CAH of
forced marriage, torture, rape,
sexual slavery and forced
pregnancy; WCs of torture,
rape, sexual slavery, forced
pregnancy and outrages.
Sentence: SGBV aggravated by gender
and political discrimination, and by
victims´ young age. Sentenced to 25
years.
Situation in the CAR II
The armed conflict began in August
2012. A coup d´état in 2013 by the
Seleka (Muslim) against the Bozize
regime prompted an organised antibalaka (Christian) response.
The accused mobilized anti-balaka
groups to fight the Seleka, resulting in
alleged WC and CAH.
SGBV included rape and persecution as
CAH and using children in hostilities
(The DCC referred to SGBV).
Recruiting and using children in
hostilities.

•

•

•

•

Intersectional: The TC
examined the strategic
role of recruiting boys
(to fill in ranks) and
girls (for sexual
services) for the
functioning of the
armed group
perpetuating the attack
on political grounds.
Narrow: persecution
charged on political
grounds only,
overlooking the critical
and role of genderbased crimes during the
attacks and, later,
within the armed group,
perpetuating the armed
conflict.

Intersectional:
persecution committed
against the Muslim
population who, based
on their different
identities (religious,
national, ethnic) were
perceived collectively
responsible of
supporting the Seleka.
However, dealing with
SGBV acts, gender
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o

•

•
•
•
•

SGBV against children
mentioned in the DCC,
although not contextualised.
Persecution: included acts of rape, on
the basis of their association with the
Muslims. Persecutory intent linked to
the strategic plan throughout the DCC.
Accused: Ngaissona (Youth Minister),
an Anti-Balaka leader and Yekatom
(commander).
Confirmation of charges, December
2019.
Charges regarding recruiting and using
children in hostilities: confirmed for
Yekatom, not for Ngaïssona.
Charges regarding persecution:
confirmed for both.

identity is not
mentioned.

SGBV as an
act of
persecution
-

-

Ali Muhammad
Ali Abd-AlRahman (Ali
Kushayb)
(ICC-02/0501/20) CoC
2021

•
•

•
•

Ahmad
Muhammad
Harun

•

Situation in Darfur
Internal armed conflict between the
Government, including its armed forces
and militias (Janjaweed, Resistance
Front and other) against the civilian
population, largely Fur, Masalit and
Zaghawa, perceived close to the
opposition.
Situation referred by the UN Security
Council Resolution 1593 (2005).
The investigation opened in 2005 for
crimes committed since 1 July 2002 by
the government and militias, including
genocide, CAH and WC.
SGBV: against mainly Fur in IDP
camps, perceived supporters of the
opposition.
Gendered nature of violence:
o Against women and girls
through SGBV.
o Against men, persecuted for
their ethnicity ‘combined’
(intersecting) with their
perceived gender role as
fighters.
Accused: senior leader and commander
of Janjaweed militia.
Confirmation of charges, 2021;
including intersectional approach to
persecution regarding violence against
men.
SGBV charges include acts of
persecution, rape as a WC and as a

•

•

•

Intersectional:
persecution on political,
ethnic and gender
grounds for crimes
affecting Fur men (in
Mukjar and Deleig).
However, no
intersectional approach
on gender and ethnicity
to examine large-scale
SGBV against women
and girls (despite
intersectional approach
to genocide in the Al
Bashir case).

Narrow: persecution on
ethnic grounds.
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(ICC-02/0501/07) AW
2007

•
•

Abdel Raheem
Muhammad
Hussein
(ICC-02/0501/12) AW
2012

•
•

Callixte
Mbarushimana,
(ICC-01/0401/10) PTC
CoC 2011

•

•
•

•
•

•

•

Francis Kirimi
Muthaura,
Uhuru Muigai
Kenyatta and
Mohammed
Hussein Ali
(ICC‐01/09‐
02/11) CoC
2011. Case
closed

•

•

CAH, and outrages upon personal
dignity as a WC.
AW: 42 counts.
At large.

•

SGBV, similar to Harun.
Accused: former Minister of the
Interior.
Arrest Warrant 2012.
At large.

•

The FDRL (former Rwandan
génocidaires) sought causing a
humanitarian catastrophe in the Kivu
regions to weaken the DRC government
and extort concessions, in 2009.
SGBV: large-scale, exacerbated,
accompanied by other crimes.
Persecution:
o Arrest warrant charges
discrimination on intersectional
political and gender grounds.
o Gender grounds dropped in the
DCC, including only political
grounds.
Accused: High-ranking official of the
FDLR. Charged as a co-perpetrator
(25.3.a) or as contributing to a common
purpose (25.3.d).
Confirmation of charges: declined. The
Chamber did not find substantial
evidence of an organizational policy.
Decision not appealed.
Situation in Kenya
Widespread and systematic attacks by
leaders of the PNU ruling party (Kikuyu
ethnicity) through militia (Mungiki)
against perceived ODM supporters
(Luo, Luhya and Kalenjin).
SGBV:
o Against women and men.
o The PTC requalified the
castration and genital mutilation
of Luo men into other
inhumane acts, dropping
charges of other forms of
SGBV for these acts.

•

Narrow: persecution
charged on political
grounds despite the
gendered nature of
violence (even if
previously, the AW had
identified the
intersection of gender
and political grounds).

•

Narrow approach:
o The pre-trial
judges
overemphasized
political and
ethnic
discrimination
regarding
persecution and
SGBV.
o They rejected
considering
gender

No intersectional
approach to persecution
in Bindisi and Arawala,
despite identifying the
rape against women and
girls from primarily the
Fur population. The
same applies to
outrages.
Similar, to Harun
(supra).
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•

•

Al Hassan AG
•
Abdoul Aziz AG
Mohamed
(ICC-01/1201/18) CoC
2019
•

•
•
•

Al-Tuhamy
Mohamed
Khaled
(ICC-01/1101/13) AW
2013

•
•
•
•
•

Accused: Kenyatta (Prime Minister),
Muthaura (Head Public Service;
Secretary of Cabinet), Ali
(Commissioner of the Kenyan Police).
Confirmation of charges 2011 for
Kenyatta and Muthaura, but the charges
were dropped (in 2014 and 2013
respectively).
Situation in Mali
Internal armed conflict involving the
taking over of Timbuktu by AQIM and
Ansar Dine, between April 2012 and
January 2013. The attack was
committed as part of a policy against
the civilian population, seeking to
impose a religious fundamentalist
ideology.
SGBV:
o Widespread and systematic
against women and girls.
o Policy of SGBV, especially
through forced marriage and
resulting in sexual slavery.
o Imposition of gendered mores
in daily life to men and women,
according to the Sharia law.
Persecution charged on gender grounds
for the first time, cumulatively with
religious grounds.
Accused: de facto chief of the Islamic
Police.
Confirmation of charges: CAH of
torture, rape, sexual slavery, other
inhumane acts (forced marriage),
persecution; WC: rape, sexual slavery,
torture, cruel treatment, outrages,
passing sentences without judicial
guarantees, intentional attacks against
religious buildings and historic
monuments. On trial at the moment of
writing.

Situation in Libya
Situation referred by the Security
Council in February 2011.
Armed conflict between the
Government forces and rebel forces.
Alleged WC and CAH against
perceived members of the opposition.
Crimes against persons detained include
SGBV and rape.
Persecution (grounds not specified).

intersecting
with ethnic
discrimination
to address the
sexual nature of
violence against
men.

•

•

•

Intersectional:
regarding forced
marriage and SGBV,
identifying the interlink
of gender and the aim
of the armed group to
impose their religious
ideology.
Persecution charged on
gender and religious
grounds. Yet, these
were separately
(cumulatively)
analysed, failing to see
the intersection of
discrimination.

Lack of gender and
intersectional analysis,
at this stage.
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•
•

Laurent
Gbagbo and
Charles Blé
Goudé
(ICC-02/1102/11) CoC
2014, acquittal
2019

•

•
•

•
•

Accused: Head of the Internal Security
Agency.
At large.

Situation in Côte d´Ivoire
Post-election violence between
December 2010 and April 2011. The
facts concern the attacks of Government
forces against pro-Ouattara
demonstrators.
Charges of CAH: murder, rape, other
inhumane acts, attempted murder and
persecution.
The PTC found substantial grounds
that:
o At least 38 women and girls
were raped.
o Persecution on intersecting
grounds.
Accused: Gbagbo (former President of
Côte d´Ivoire; Goudé (Minister of the
Youth)
Acquittal in 2019. Confirmed on appeal
in March 2021.

•

Intersectional:
recognition of
persecution charged on
political ‘as well as’ on
ethnic (Dioula and
Baoulé), national (West
African descent and
Ivorians) and religious
(Muslims) grounds
against perceived
supporters of Ouattara.
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